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I. Background 
 

 On December 11, 2009, a Petition for a Rule Establishing an Actual 

Innocence Commission was filed with the Supreme Court of Florida by Talbot 

D’Alemberte, Esquire, on behalf of sixty-eight petitioners.  On July 2, 2010, Chief 

Justice Charles T. Canady established, by Administrative Order AOSC10-39, the 

Florida Innocence Commission.  The Chief Justice appointed Chief Judge Belvin 

Perry, Jr., of the Ninth Judicial Circuit, to chair the Commission.  Administrative 

support to the Commission has been provided by the Office of the State Courts 

Administrator through an Executive Director, an OPS program attorney, and an 

OPS Administrative Assistant II.  

 The Chief Justice entered two additional administrative orders since the date 

the Commission was created.  In AOSC11-21, dated July 1, 2011, two additional 

members were added to the Commission:  Mr. H. Scott Fingerhut, Esquire, and the 

Honorable Paul F. Sireci, Chief of Police, Tampa International Airport Police 

Department.  In AOSC11-29, dated September 7, 2011, the Chief Justice appointed 

the Honorable Charles McBurney, Florida House of Representatives, to replace the 

Honorable William D. Snyder, Florida House of Representatives. 

 The Commission filed an Interim Report with the Court, as required by 

AOSC10-39, on June 6, 2011.  This Final Report of the Commission is filed 
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pursuant to the directive in AOSC10-39 to file a final report with the Court no later 

than June 30, 2012. 

 Meetings were held in Tallahassee, Jacksonville, Tampa, and Orlando.  In 

addition, working groups within the Commission held several conference calls in 

order to facilitate Commission business. 

 The Commission Mission Statement is set forth in the Interim Report.  The 

Commission was established to recommend to the Supreme Court of Florida 

solutions to eliminate or significantly reduce the causes for wrongful convictions.  

The solutions set forth by the Commission in the Interim Report and this Final 

Report include suggested amendments to certain criminal rules, statutory changes, 

new or amended jury instructions, and detailed funding requests.   

 The Commission has received a significant number of letters, e-mails, and 

telephone calls from inmates, and families of inmates, requesting that the 

Commission investigate their claims of actual innocence.  The offenses have run 

the gamut from third degree felonies to capital offenses.  In addition, there have 

been numerous contacts from citizens residing in Florida and other states who have 

inquired about the role of the Commission.  With all of these contacts, it has been 

made clear that the role of the Commission is not to serve as an investigative body,  

provide a method of exoneration for claims of innocence, or delve into the death 

penalty process.   
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 Whether Florida chooses to create a new commission modeled after the 

North Carolina Innocence Inquiry Commission, or form another commission to 

study criminal justice issues, is left to the sound discretion of the judicial, 

executive, and legislative branches of government. 
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Special Requests 

 

Upon request by a qualified individual with a disability, this document will be 

made available in alternative formats.  To order this document in an alternative 

format, please contact Debra Howells, State Courts ADA Coordinator, Office of 

the State Courts Administrator, 500 S. Duval Street, Tallahassee, FL 32399-1900; 

telephone 850-922-4370; email:  ada@flcourts.org. 

 

Copies of the Final Report are available upon request by contacting the Office of 

the State Courts Administrator, 500 S. Duval Street, Tallahassee, FL  32399-1900. 
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III.  Commission Funding 
 

 The Commission expenditures are covered by two separate funding sources.  

The 2011 Florida Legislature, through the Mediation Arbitration Trust Fund (cost 

center 402), provided funding to the Commission in the sum of $246,620.00 for 

fiscal year 2011-2012.  As of June 20, 2012, the Commission had a balance of 

$6,084.21 in that account.  Because of a budget shortfall, $40,703.00 was taken 

from the account on April 9, 2012.  A grant application for $114,862.00 (cost 

center 509) was approved on June 24, 2010, by The Florida Bar Foundation.  This 

grant provided for two semi-annual payments of $57,431.00.  Although the grant 

expired on June 30, 2011, the foundation was kind enough to extend the grant 

period to July 14, 2012.  As of June 25, 2012, the Commission had a balance of 

$59,519.21 left from grant funds.   

 The total sum expended by the Commission from July 2, 2010 until June 25, 

2012 is $376,862.10. 

 The Commission funds were managed by the Executive Director.  The 

funding was used to cover salaries, general expenses (including copying, mailing, 

and meeting expenses), and hotel, travel and per diem costs of Commission 

members.  Funds were also expended for expert and speaker travel expenses and 

contracted services for administrative or research needs.   
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V. Chairman’s Remarks 

 

 After two years the work of the Florida Innocence Commission has come to 

an end.  As is evident by an examination of the reports produced by the 

Commission, a number of sound recommendations have been offered that if 

implemented, could lessen the likelihood of individuals enduring wrongful 

convictions in Florida.  However, we cannot ignore the fact that if these 

recommendations are not given serious consideration, thoroughly vetted and 

implemented in some form, then the problems suffered in the past of wrongful 

convictions and innocent people sentenced to prison will continue to occur. 

 Clearly, some of these recommendations will cost money and some may 

even argue the price of justice is too high.  But the consequence of inaction is 

injustice, and injustice is not what this Country was founded upon.  The foundation 

of this Country, and this State, is based upon the Rule of Law.  There can never be 

an unreasonable price attached to a founding principle of this Country.  Whenever 

one individual has been wrongly convicted we as a society suffer.  If wrongful 

convictions continue, at some point in time it will cause the citizens to wonder 

whether the system is fair and whether the judgments of our juries and courts 

should be respected.  It is that respect which strengthens the pillars of justice. 

 We cannot avoid the reality that a number of the problems in our system of 

justice deal with the issue of adequate funding.  Prosecutors, public defenders, and 
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the courts are overburdened and do not have adequate tools and resources to keep 

pace with the volume and complexity of the cases before them.  Conflict attorneys 

are currently undercompensated which will eventually lead to serious problems in 

ensuring that people who appear before the court have competent and adequate 

representation.   

 If we are to uphold what I consider to be the goal of the justice system, that 

is to protect the innocent and punish the guilty according to the law, then we must 

be vigilant in ensuring that our system of justice is appropriately funded.  

 I would like to express my gratitude to the Chief Justice of the Florida 

Supreme Court, The Honorable Charles T. Canady, for the opportunity and 

privilege to serve as Chair of the Florida Innocence Commission.  I would also like 

to express my sincere gratitude to the members of the Commission for their time, 

talent and service.  Finally, I would be remiss if I did not thank our Executive 

Director, Lester A. Garringer, Jr. and his administrative assistant, Cheryl Magnes 

for a tremendous job well done.  Without the tireless hard work and steady hand in 

leadership consistently demonstrated by Mr. Garringer we would not have been 

able to accomplish so much in just two short years. 
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VI. Executive Summary 
 

 Introduction 

 

 This summary will not attempt to revisit the work of the Commission from 

July 2, 2010, through June 6, 2011.  The Commission work product for that time 

period can be found in the Interim Report filed with the Court.  This Final Report 

will cover the work of the Commission from June 7, 2011, through June 25, 2012.  

However, since the issue of eyewitness identification continued to be discussed by 

the Commission subsequent to June 6, 2011, this topic will also be covered in the 

Final Report.   

 An in-depth recitation of the presentations by certain witnesses who 

appeared before the Commission is set forth below.  The thought processes of the 

members and conclusions reached by the Commission are also included.  This 

information is provided to the Court in order to follow the steps taken in evaluating 

the issues before the Commission, and the recommendations included in this Final 

Report.   

 At the conclusion of all the meetings, Commission members were afforded 

the opportunity to submit comments regarding their service on the Commission.  

Individual comments are attached at Appendix S. 

 Since its creation by Administrative Order SC10-39 on July 2, 2010, the 

Commission has met thirteen times.  In addition, working groups within the 
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Commission have held several conference calls in order to facilitate Commission 

business. 

 At each meeting, the members were furnished with a notebook or a compact 

disk that contained all of the research conducted by Commission staff.  The 

contents of the compact disks of the last eight Commission meetings from August 

29, 2011 to June 11, 2012, are uniform in that they contain, but are not limited to, 

the following information: 

 (1)  Treatises and articles by experts 

 

 (2)  Commission, task force, and bar association reports and    

  recommendations  

 

 (3) Statutes from Florida and other jurisdictions 

 

 (4) Court rules from Florida and other jurisdictions 

 

 (5) Case law 

 

 (6) Jury instructions from Florida and other jurisdictions 

 

 (7) Law enforcement protocols 

 

 (8) Commission minutes - Tabs A-F, H, and Q 

 

 (9)  PowerPoint presentations by the Chair of the Commission and guest  

  presenters 

  

 The Final Report of the Commission is available to any interested person in 

hard copy and electronic format.  In addition, all of the Commission notebooks, 
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including the research materials, have been stored on compact disks.  This 

information is also available upon request. 

 During the two years of its existence, the Commission identified five causes 

for wrongful convictions:  Eyewitness identification, false confessions, informants 

and jailhouse snitches, improper/invalid scientific evidence, and professional 

responsibility.  While studying the topic of professional responsibility, it became 

crystal clear to the Commission that a sixth significant cause exists that may lead 

to wrongful convictions:  The underfunding of the criminal justice system in 

Florida.  Because of the significance of this issue, subsection (h) has been included 

in the Executive Summary.  Many members expressed their concerns about 

criminal justice system funding during discussions that occurred at the June 11, 

2012 meeting.  The following points raised by three Commission members are the 

most salient and reflect the mindset of the Commission. 

 Judge Silvernail stated that without adequate counsel, due process is not 

assured.   If we do not provide adequate funding there is a loss of the due process 

of law which will lead to wrongful convictions.  

  Dean Acosta commented that if one is serious about doing something about 

wrongful convictions we must recognize that a lack of funding is the most serious 

threat that implicates the state attorneys, public defenders, the Attorney General, 

criminal conflict counsel, and the judiciary.  All of the other recommendations of 
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the Commission are secondary.  More funding is fundamental to our rights and the 

system of law.  

 Mr. Coxe succinctly stated that inadequate funding leads to mistakes that are 

a recipe for wrongful convictions. 

 Although the Commission has identified and studied these six causes of 

wrongful convictions, one should not draw the assumption that the Commission, in 

its two years of work, has been able to study every conceivable reason that leads to 

the conviction of the innocent.  As Judge Silvernail succinctly stated at the final 

Commission meeting on June 11, 2012:  Attorney misconduct, ineffective defense 

counsel, prosecution errors, heavy judicial caseloads, and inadequate funding all 

lead to wrongful convictions.   

(a) Eyewitness Identification 

 

 As eyewitness misidentification is the leading cause of wrongful 

convictions, the Commission elected to study this issue first.  According to the 

Innocence Project, eyewitness misidentification has played a role in more than 

75% of convictions subsequently overturned through DNA testing.  The United 

States Supreme Court early on recognized the power of eyewitness identification. 



The Florida Innocence Commission-Final Report 
 

19 
 

“There is almost nothing more convincing,” Justice William J. Brennan Jr. wrote in 

a 1981 dissent, quoting from a leading study, “than a live human being who takes 

the stand, points a finger at the defendant, and says, ‘That’s the one!’” 

 Eyewitness identification is powerful because a witness is often completely 

convinced that he or she is correct about identifying a perpetrator.  Additionally, 

persuasive in-court identifications are the norm in American courtrooms.  

However, groundbreaking social science studies over the past thirty years have 

shown that confidence does not correlate with accuracy.  Factors that can lead to 

eyewitness misidentification include: cross-racial identifications, the presence of a 

dangerous weapon during the crime, and the type of lineup that law enforcement 

shows to witnesses.  A leading social scientist in this field, Professor Gary Wells, 

has advocated a certain type of lineup based on his research: A sequential 

presentation of the photographs by a blind administrator (a person who does not 

know who the suspect is).   

 While there is not unanimity of opinion among social scientists about the 

merits of sequential vs. simultaneous lineup presentation and a blind administrator 

vs. a person who is aware of the suspect’s identity, there is increasing recognition 

by various commissions, courts, and nonprofit organizations that memory and the 

human mind are more fallible than once thought.  Since eyewitness 
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misidentification was given the highest priority, the Commission spent the most 

time studying and making recommendations for this area. 

 The subject of eyewitness identification was first addressed by the 

Commission as early as August of 2010.  Appendices G and H of the Interim 

Report contain the recommendations of the Commission as set forth in the 

Standards for Florida State and Local Law Enforcement Agencies in Dealing with 

Photographic or Live Lineups in Eyewitness Identification and the Commentary 

and Instructions.  This topic was addressed again at the August 29, October 10, and 

December 12, 2011 meetings held in Orlando, Florida. 

 On or about June 15, 2011, the Florida Department of Law Enforcement 

(FDLE), in conjunction with the Florida Sheriff’s Association, the Florida Police 

Chiefs Association and the Florida Prosecuting Attorneys Association, sent to law 

enforcement agencies a set of recommended standards that differed in some 

respects from the recommendations of the Commission.  A significant difference 

between the two standards is that the law enforcement standard does not state a 

preference for an independent administrator to administer lineups.  The 

Commission recommended that an independent administrator be utilized if 

resources were available.   

 In order to ensure that law enforcement agencies were aware of the 

recommendations of the Commission, staff for the Commission gathered a list of 
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every law enforcement agency that could be located in Florida and did a mass 

mailing, with a cover letter, to 321 law enforcement agencies, explaining the work 

of the Commission.  The letter explained how to access the report on the Court 

website, and included a hard copy of the Commission standards.  Staff also 

prepared a side-by-side comparison of the Commission work product and the law 

enforcement June 15th work product, so that each agency could compare the two 

sets of standards and adopt a policy that best fit its needs.  The letter also asked 

each law enforcement agency to respond to the Commission by November 1, 2011, 

and to provide a copy of any standard adopted by the agency. 

 During the course of collecting law enforcement standards, State Attorney 

Brad King contacted Commission staff on October 21, 2011.  Mr. King advised 

that the Florida Prosecuting Attorneys Association had met on October 18, 2011.  

At that meeting, all of the state attorneys agreed to obtain copies of the protocols 

from their respective law enforcement agencies and deliver them to Mr. King, so 

they could be forwarded to the Commission.   

 On February 10, 2012, Mr. King furnished to Commission staff a compact 

disk containing the protocols of 347 law enforcement agencies.  The total number 

of pages exceeds 2,800 pages.  The compact disk was created by Mr. King using 

links so that each protocol can be accessed by circuit and then by an agency within 

the circuit, or by an alphabetical list.  The complete list of law enforcement 
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agencies who have submitted a protocol (including agencies that responded 

directly to the Commission) is attached at Appendix I. 

 As noted in the Interim Report filed with the Court, the Commission, in 

approving the Standards for Florida State and Local Law Enforcement Agencies 

Dealing with Photographic or Live Lineups in Eyewitness Identification and the 

Commentary and Instructions did not take a stance with regard to choosing the 

sequential method of administration over the simultaneous method.  These 

methods are defined as follows: 

 (1)   Sequentially:  Presentation of photos in a photo group or individuals 

in a lineup to a witness one at a time rather than all at once. 

 (2)   Simultaneously:  Presentation of photos in a photo group or 

individuals in a lineup to a witness all at once rather than one at a time. 

 The Commission’s position is set forth in Item F of the Standards (located in 

Appendix G of the Interim Report):  The Method(s) of Presenting the Photo Array 

or Lineup. 

 (1)  The investigator administering the array shall, in consultation with the 

agency’s legal advisor and the local State Attorney’s Office, determine whether the 

sequential or simultaneous method of conducting photo arrays is to be utilized.  

Agency policy may allow one method, or both methods.   
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 As mentioned in the Interim Report, the Commission did endorse Senate Bill 

1206 sponsored by Senator Joe Negron.  This bill called for the use of the 

sequential method of administration.  The vote to endorse the legislation was 12 to 

8.  Those opposing Senate Bill 1206 had several objections to the bill.  One 

objection was that there were no scientific studies that have shown that the 

sequential method of administration is superior to the simultaneous method of 

presentation. 

 On September 19, 2011, the American Judicature Society (AJS) released its 

initial report of a field study conducted by scientists and law enforcement officers 

comparing simultaneous and sequential photographic lineups.  The report is 

entitled:  A Test of the Simultaneous vs. Sequential Lineup Methods.  The report is 

authored by Professor Wells, Dr. Nancy K. Steblay, and Dr. Jennifer E. Dysart. 

Commission staff’s interpretation of the findings of the study concludes: 

(1) The results of the study are consistent with decades of laboratory 

research showing that the sequential procedure reduces mistaken 

identifications with little or no reduction in accurate identifications.   

(2) The sequential method is superior for reducing the frequency of a 

witness selecting a filler photo. 
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(3) The 2006 Illinois study which concluded that the simultaneous lineups 

produced higher suspect identification rates and lower filler picks than 

sequential lineups used flawed research methods. 

 The Commission was provided a copy of the AJS study at the October 10, 

2011 Commission meeting.  At that meeting, staff was directed to solicit the 

comments of Professor Roy Malpass and report his conclusions regarding the study 

at the December 12, 2011 meeting.  Professor Malpass had presented his findings 

on eyewitness identification at the January 11, 2011 meeting of the Commission 

(See Appendix C of the Interim Report filed with the Court on June 6, 2011).  Staff 

contacted Professor Malpass, and the salient portion of his thoughts regarding the 

AJS study is set forth below: 

 “Sequential presentation, especially as a mandated wholesale replacement 

for simultaneous presentation, is certainly controversial, and for that reason it is 

unwise for non-scientists to adopt a new procedure to the exclusion of others while 

it is not well understood scientifically - while the scientific jury is still out.” 

 At the December 12, 2011 meeting, staff advised the Commission of the 

comments of Professor Malpass.  The question presented at this meeting was 

whether the recommendation of the Commission should be changed in light of the 

AJS study.  Professor Nunn moved to change the Commission recommendation on 

the method of conducting eyewitness identifications in the Interim Report.  



The Florida Innocence Commission-Final Report 
 

25 
 

Professor Nunn stated that Professor Malpass is the only expert holding to the view 

that the sequential method is not superior.  The Commission voted 14 to 7 to not 

change the Commission recommendation. 

 On August 15, 2011, the Court requested that the Supreme Court Committee 

on Standard Jury Instructions in Criminal Cases file a report with the Court no later 

than January 3, 2012, proposing a new jury instruction to address eyewitness 

identification.  This request was based on a recommendation by the Commission 

that is set forth in the Interim Report on pages 33 and 34.  The jury instructions 

committee filed its report with the Court on December 29, 2011 in Case No.  

SC11-2517:  In Re: Standard Jury Instructions in Criminal Cases - Report No. 

2011-05.  Appendix A of the committee report contains proposed jury instruction 

3.9(f) on eyewitness identification.  The proposal was published in The Florida Bar 

News.  Comments to the proposed instruction were to be filed with the Court no 

later than April 2, 2012.  Comments were received from Assistant State Attorney 

Richard Mantei, the Florida Public Defender Association, and the Innocence 

Project of Florida.  The committee filed its response to the comments on April 20, 

2012.  As of the date of this Final Report, the case is pending before the Court. 

  

 

 

http://www.floridasupremecourt.org/clerk/comments/2011/11-2517_122911_Report.pdf
http://www.floridasupremecourt.org/clerk/comments/2011/11-2517_122911_Report.pdf
http://www.floridasupremecourt.org/clerk/comments/2011/11-2517_122911_Report.pdf
http://www.floridasupremecourt.org/clerk/comments/2011/11-2517_122911_Report.pdf
http://www.floridasupremecourt.org/clerk/comments/2011/11-2517_122911_Report.pdf
http://www.floridasupremecourt.org/clerk/comments/2011/11-2517_122911_Report.pdf
http://www.floridasupremecourt.org/clerk/comments/2011/11-2517_122911_Report.pdf
http://www.floridasupremecourt.org/clerk/comments/2011/11-2517_122911_Report.pdf
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(b) False Confessions 

 

 Until DNA evidence conclusively proved that some people who had 

confessed to a crime were innocent, popular opinion and many courts assumed that 

an innocent person would never confess to a crime that he or she did not commit.  

Research into the cases and psychological studies have shown that people are more 

apt to confess to a crime when subjected to certain interrogation techniques, and 

that some categories of people, such as juveniles and mentally incapacitated 

individuals, are especially susceptible to making a false confession. 

 The United States Supreme Court and Florida case law precedent is clear: 

Law enforcement may use deception as an interrogation technique, and deception 

is not in itself inherently coercive.  Florida follows the majority of jurisdictions 

that have the courts assess the voluntariness and reliability of a confession under a 

totality of the circumstances test.  The court must look at all of the circumstances 

on a case-by-case basis to make sure that the interrogation was not unduly coercive 

and that the defendant freely and voluntarily waived his or her Miranda rights.  

The court may assess factors such as the defendant’s age, education and 

experience, as well as the length and type of questions used in the interrogation. 

 The most commonly advocated method to reduce false confessions is to 

require that confessions be electronically recorded. One state, Indiana, requires law 

enforcement to electronically record custodial interrogations through a Supreme 
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Court order amending the state’s rules of evidence. Still another state, Maryland, 

provides rules about electronic recordation contained within its code of criminal 

procedure. And finally, New Jersey requires the recording of custodial 

interrogations in a place of detention as adopted by court rule. 

 The reported cases of wrongful convictions, based on DNA evidence, 

demonstrate that twenty-five percent were the result of false confessions.  Of the 

eleven exonerations in the State of Florida, three were related to false confessions.  

The Commission studied this issue at the August 29, 2011 and October 10, 2011 

meetings.   

 At the May 16, 2011 Commission meeting, the members were presented an 

overview of the subject of false confessions by Judge Perry.  In order to facilitate a 

thorough review of the causes for false confessions, and to bring meaningful 

recommendations back to the Commission, an internal workgroup was formed by 

the Commission on that date.  The chair of the workgroup was Dean Alex Acosta.  

Participating members were Sheriff Bill Cameron, Ms. Nancy Daniels, Ms. Mary 

Barzee Flores, Judge Patricia Kelly, Mr. Brad King, and Professor Kenneth Nunn.  

The workgroup was asked to report back to the Commission at the August 29, 

2011 meeting. 

 The workgroup conducted four telephonic conferences on June 21, July 11, 

July 25, and August 15, 2011.  The final work product of the group titled Standards 
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for Electronic Recording of Custodial Interrogations (the standards) was presented 

to the Commission at the August 29, 2011 meeting.  The standards are attached to 

this report at Appendix J.  The central theme of the standards is that law 

enforcement agencies should be required to electronically record suspect 

statements when there is a custodial interrogation.  Although these standards were 

not adopted by the Commission as a recommendation, they served as the model for 

the Commission to ultimately recommend to the Florida Legislature a statutory 

enactment requiring law enforcement to electronically record suspect statements. 

 Dean Acosta educated the Commission on the efforts of the workgroup at 

the August 29, 2011 meeting.  He noted that the standards were meant to be a 

broad policy document.  The Commission spent a considerable amount of time 

reviewing the work product of the workgroup and made modifications to the 

original standards.  A full discussion of the Commission’s action regarding the 

standards is set forth in the August 29, 2011 minutes, located at Appendix A. 

 At the August 29, 2011 Commission meeting, the members were briefed on 

how other jurisdictions handle the recording of a suspect statement in criminal 

cases through legislative enactments. 

 (1) Illinois:  Non-recorded statements are inadmissible.  The state can 

overcome inadmissibility by a preponderance of the evidence. 
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 (2) North Carolina:  The statute requiring recording applies to homicide 

cases.  The state can overcome inadmissibility by clear and convincing evidence. 

 (3) Texas:  A statement is inadmissible unless recorded.  The entire 

statement is to be recorded.   

 (4) Maine:  Written policies for recording are required. 

 (5) Missouri:  Serious crimes shall be recorded.  There is no remedy for 

non-compliance.  The Governor can withhold state funding if there is a lack of 

good faith by law enforcement agencies. 

 (6) Montana:  Custodial interrogations should be recorded in a place of 

detention. 

 (7) Nebraska:  A jury instruction is given if there is a failure to record.   

 (8) New Mexico:  Recording of a statement in felony cases is required 

when feasible, unless exceptions apply.  

 (9) Ohio:  Felony statements of suspects are presumed admissible if 

recorded. 

 (10) Oregon:  Jury instructions are given on the statutory requirements for 

electronic recording. 

 (11) Wisconsin:  There is a state policy to record statements taken in 

felony cases. 
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 There are exceptions to the recording requirement and they vary from state 

to state.  Some exceptions are:  Statements made before a grand jury; statements 

made on the record in court; custodial interrogations in another state; federal law 

enforcement interrogations; spontaneous statements; statements made during 

arrest; and statements made during recording equipment failure. 

  A few states have addressed the issue of recording of suspect statements 

through court rules: 

 (1) Indiana:  The rule requiring recording has been adopted by Supreme 

Court order. 

 (2) Maryland:  Recording is required by the code of criminal procedure. 

 (3) New Jersey:  The rule requires recording of custodial interrogations. 

 Five states have addressed recording of suspect statements through case law: 

 (1) Alaska:  Unexcused failure to not record a custodial interrogation 

violates the due process clause of the Alaska constitution. 

 (2) Iowa:  Videotaping should be encouraged. 

 (3) Massachusetts:  If a confession is not recorded, the defense is entitled 

to a cautionary jury instruction. 

 (4) Minnesota:  A statement that is not recorded is inadmissible if the 

violation is substantial. 
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 (5) New Hampshire:  There is no requirement to record, but if recorded, 

the entire interrogation proceeding must be recorded.  

 At the August 29, 2011 meeting, the Florida Association of Criminal 

Defense Lawyers (FACDL), through Ms. Nellie King, Esquire, and Mr. Russell 

Smith, Esquire, addressed the Commission.  FACDL urged the Commission to 

recommend the recording of suspect statements as a means to reduce false 

confessions for the following reasons: 

 (1) Electronic recording promotes reliability by standardizing 

interrogation techniques, allowing for easier review of techniques, allowing for 

independent review, and distinguishing between officers who interrogate well and 

those who do not. 

 (2)  Recording promotes efficacy by ensuring constitutional rights, 

reducing claims of misconduct against law enforcement, protecting against errors 

caused by language/mental conditions/substance impairment, allowing consistent 

appellate review, and improving interrogation techniques by review of recordings. 

 (3) Recording ensures transparency by permitting defense counsel and the 

defendant to review the recording, allowing prosecutors to evaluate the defendant’s 

statements, protecting defendants who speak English as a second language 

(particularly important in a state as diverse as Florida), allowing courts to 
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accurately evaluate claims of improper police conduct, and improving the jury’s 

ability to determine the evidentiary value of the defendant’s statements. 

 (4) Many prosecutors, based on survey results, say that recordings help 

them assess the strengths/weaknesses of the state’s case and help them prepare for 

trial. 

 (5) Section 112.532(1)(g), Florida Statutes (2011):  Law enforcement 

officers’ and correctional officers” rights states that the formal interrogation of a 

law enforcement officer or correctional officer, including all recess periods, must 

be recorded on audio tape, or otherwise preserved in such a manner as to allow a 

transcript to be prepared, and there shall be no unrecorded questions or statements. 

 FACDL also noted that there are arguments against electronic recordings of 

custodial interrogations:   

 (1) Law enforcement agencies believe they can self-police.  Therefore, 

legislation is not necessary. 

 (2)  The cost of electronic recording is costly.  FACDL countered that 

recording devices are a reasonable cost and there are virtually no storage costs for 

digital media. 

 (3) A recording policy should be determined at the local level.  FACDL 

commented that this would (A) create a patchwork of policies (B) encourage 

defense counsel to say that a jurisdiction does not use “best practices” and 
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therefore request a jury instruction (C) cause justice to be administered differently 

throughout the state, and (D) increase the likelihood that courts will decide the 

issue. 

 Additional benefits of recording are less time between arrest and disposition 

of a case, fewer suppression hearings, smaller likelihood of hung juries, fewer 

frivolous appeals, less post-conviction litigation, and lower systemic costs. 

 As a centerpiece of criminal justice reform, recorded interrogations can help 

reduce the need for the use of informants and in cases where recorded 

interrogations result in inculpatory statements, they integrate with eyewitness 

identifications to strengthen the prosecution’s case.  

 At the October 10, 2011 meeting, retired police detective James Trainum of 

the Metropolitan Police Department, Washington, D.C., addressed the 

Commission.  Mr. Trainum is considered one of the leading experts on the use by 

law enforcement of electronic or video recording of suspect interrogations.   

 Mr. Trainum gave a video and PowerPoint presentation to the Commission 

on false confessions.  His presentation and the minutes discussing the questions 

and comments of Commission members are attached at Appendix B.    

 Mr. Trainum stated that recording is the gold standard in false confessions.  

Videotaping will not eliminate false confessions, but the Reid technique (Criminal 
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Interrogation and Confessions, Inbau, Reid, Buckley and Jayne, 5th Edition) does 

not suggest that recordings not be utilized. 

 Mr. Trainum covered three main topic areas before the Commission: 

 (1)  The interrogation, including any pre-interview, and Miranda, should 

be videotaped in its entirety.  

 (2)  Videotaping needs to be mandatory.  

 (3)  There needs to be sanctions in place if videotaping does not take 

place.   

 As explained by Mr. Trainum, the reasons for videotaping are: 

 (1) Presentation of the best evidence 

 (2) Increases public confidence and trust 

 (3) More confessions 

 (4) More incriminating evidence obtained 

 (5) Detectives become better interrogators 

 (6) Less time is spent in court 

 (7)  There are more guilty pleas 

 (8) There are fewer lawsuits 

 Mr. Trainum noted the differences between unrecorded oral statements and 

videotaping. There is no question regarding what the witness stated when there is 

videotaping.  Mr. Trainum has seen an increase in the number of incriminating 
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statements when videotaping was used.  He commented that before he used 

videotaping he had missed incriminating comments that can be picked up by the 

recording.  He believes that videotaping makes investigators better interrogators.  

Videotaping is a great learning tool.  In addition, videotaping helps to prevent 

lawsuits for wrongful incarcerations. 

   Mr. Trainum made the following points regarding videotaping: 

 (1)  Videotaping will not prevent a false confession but may pick up subtle 

information that may lead to an exoneration. 

 (2) Good detectives may push the envelope when recording is not utilized 

during an interrogation. 

 Mr. Trainum noted that a false confession is not easy to identify.  At times 

law enforcement unintentionally contaminates the interrogation.  Investigators ask 

a lot of leading questions.  When witnesses guess when answering a question, the 

investigator tends to remember the incriminating answers.  By using techniques 

that contaminate the interrogation, investigators help the suspect build the full 

story.  The Reid technique teaches that you have to go beyond “I did it.”  The only 

way to prove there was no contamination is to videotape from start to finish.  Mr. 

Trainum stated that he had two false confession cases, and he discovered the 

second one because of what he had learned from the first one.   
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 Mr. Trainum advised that there are law enforcement objections to 

videotaping. 

 (1) The suspect will never confess if the statement is recorded.  His 

response was that law enforcement officers are the best salesmen in the world.  He 

always felt he could get a suspect past any concerns regarding videotaping if he 

could obtain a waiver of the Miranda warning.  Most suspects assume they are 

being videotaped anyway, so statements are not the problem.  Investigators want a 

controlled environment, not a statement on the street, so this is only a problem if 

law enforcement tries to interrogate outside the room. 

 (2) Videotaping will show the techniques that investigators use. That was 

not a concern to Mr. Trainum, noting that suspects are already aware of 

investigative techniques. 

 (3) There is a cost factor for law enforcement.  Mr. Trainum countered 

that the equipment costs are going down, most agencies have recording capabilities 

and agencies can obtain grants for funding.  He stated that videotaping results in 

more confessions not being challenged and therefore there is less court time for 

investigators. 

 (4) There are costs associated with transcribing the tapes.  Mr. Trainum 

commented that in Washington D.C., the investigators do not transcribe every 

videotape.   
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 According to Mr. Trainum, the problems with videotaping are no different 

than other issues that law enforcement deal with.  He believes that videotaping 

must be mandatory and sanctions should be applied for failure to record.  Mr. 

Trainum stated that if videotaping was not legislated, the agencies would not do it.  

He said it was much like seatbelt enforcement.  People would not wear one unless 

required to do so.  He commented that there needs to be a policy in place to be sure 

the equipment is available and properly maintained.  In Washington D.C., there is a 

rebuttable presumption that the confession was involuntary if it was not recorded.  

Mr. Trainum said you could turn this around and make the statement 

presumptively admissible if it were recorded.   

 At the October 10, 2011 Commission meeting, the Commission members 

were briefed on what action or recommendations other states have taken with 

regard to recording of suspect statements.  The briefing included references to the 

Pennsylvania Report on the Advisory Committee on Wrongful Convictions, and 

New Jersey Court Rule 3.17. In addition, staff provided to the Commission two 

proposed statutes and two proposed rules of evidence addressing the recording of 

suspect statements.  These four documents were drafted using the workgroup’s 

Standards for Electronic Recordation of Custodial Interrogations.  A full discussion 

of the PowerPoint presentation and the thought processes of the Commission 
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members are contained in the minutes of the October 10, 2011 meeting at 

Appendix B, Section VI, pages 11-19.   

 At the October 10, 2011 meeting, Mr. Hill made a motion to recommend to 

the Florida Legislature that a statute under the Florida Evidence Code be enacted 

making it clear that law enforcement shall record suspect statements during a 

covered custodial interrogation.  Included in the statutory language would be a 

waiver of any civil liability for failure to comply with the provisions of the statute.   

In addition, the specific offenses listed in section 775.084(1)(c)1, Florida Statutes, 

(2011), would be listed.   As part of the motion, Mr. Hill stated that there should be 

an accompanying criminal jury instruction modeled after the New Jersey jury 

instruction.  This motion passed by a vote of 12 to 7.  Commission members 

Barnett, Barzee, Coxe, Daniels, Hill, Pate, Perry, Porth, Silvernail, Smith, 

Snurkowski, and Walbolt voted yes.  Commission members Bailey, Cameron, 

Fingerhut, Negron, Nunn, Reyes, and Sireci voted no.   

 The proposed statute mandates that law enforcement agencies electronically 

record suspect statements during a covered custodial interrogation.  A recording 

can be either an audio or video recording.  The term “covered custodial 

interrogation” is defined in the proposal.  The proposed statute does not require 

that a suspect statement be recorded for all criminal offenses.  The offenses that 

require recording are listed.  The recording should include the requisite Miranda 
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warnings and any waiver of the rights afforded by those warnings.  Law 

enforcement may meet the requirements of the statute by covertly recording 

suspect statements, since there is no prohibition in Florida against recording 

without the knowledge of the suspect.  The failure to electronically record a 

suspect statement is a factor that the trial court can consider in determining the 

admissibility of a suspect statement.  A failure to record may also be considered by 

the jury in determining whether the statement was made and what weight, if any, to 

give to the statement.  In the event law enforcement failed to record a suspect 

statement, upon request from the defendant, a cautionary instruction would be 

given to the jury.  The proposed statute is attached to this report at Appendix L. 

 A proposed jury instruction is attached to this report at Appendix M.  Since 

the proposed statute mandates electronic recording, the instruction advises the jury 

to weigh with great caution any non-recorded oral statement offered by the 

prosecution.   

 The jury instruction and statute are tied together.  In the event the Florida 

Legislature was to adopt the Commission’s recommendation and enact a statute, 

the proposed jury instruction would be submitted to the Court.  The Court would 

be asked to forward the proposed instruction to the Supreme Court Committee on 

Standard Jury Instructions in Criminal Cases for its review and possible 

submission to the Court via a petition.  As of this date, no action on the 
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Commission recommendation that a statute be adopted has been taken by the 

Florida Legislature.  Therefore, the proposed jury instruction is submitted to the 

Court for informational purposes only. 

 The members who cast a “no” vote expressed different reasons for not 

voting for the proposal.  Professor Nunn and Senator Negron did not believe the 

proposal went far enough.  Both of these members believed the statutory proposal 

should be written is such a way that a non-recorded statement would be 

inadmissible, absent the state being able to demonstrate that the non-recording met 

a specific statutory exemption.  Professor Nunn also felt that the proposed jury 

instruction was not going to carry any weight with a jury.  Mr. Fingerhut 

commented that for the proposal to have any teeth there should be a presumption 

of inadmissibility if a statement is not recorded.  Sheriff Cameron, Commissioner 

Bailey and Chief Sireci did not believe a statute mandating recording was 

necessary.  Sheriff Cameron noted that less than one-half of one percent of all 

criminal cases involves a false confession.  Sheriff Cameron was not opposed to a 

jury instruction, but he thought the proposal was one that the prosecutors would 

not accept.  Mr. Reyes was opposed to using another jurisdiction’s jury instruction.  

He felt it would be a better recommendation for the Commission to make a 

modification to current criminal jury instruction 3.9(e), by referencing videotaping 

or electronic recording.   
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 On October 20, 2011, Judge Perry sent a letter to the Honorable Mike 

Haridopolos, President of the Florida Senate, and to the Honorable Dean Cannon, 

Speaker of the Florida House of Representatives, advising the Legislature of the 

Commission’s action.  The letter is attached at Appendix K.  Attached to the letter 

is the Commission’s proposed statute and proposed jury instruction.   

(c) Law Enforcement Interrogation Techniques 

 As part of the ongoing examination by the Commission of false confessions, 

Professor Nunn asked the Commission to examine the practices of law 

enforcement agencies when interrogating individuals suspected of committing 

criminal offenses.  Of particular concern to Professor Nunn is the law enforcement 

practice of using deceptive techniques when questioning suspects. 

 At the December 12, 2011 meeting, Judge Perry used a PowerPoint 

presentation to assist the Commission in examining the issue.  The purpose of the 

presentation was to educate the members on both federal and state case law 

addressing the use of deceptive techniques by law enforcement in order to obtain a 

confession from a suspect. 

 Although there are several United States Supreme Court opinions that 

address law enforcement interrogation tactics, the leading case appears to be 

Frazier v. Cupp, 394 U.S. 731 (1969).  The issue in Frazier was whether the 

deceptive tactic deployed by law enforcement produced an inherently unreliable 
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statement.  In other words, were the misrepresentations so egregious to overcome 

the defendant’s will so as to render the confession involuntary?  In Frazier, the 

police lied to the defendant by telling him that a partner to the crime had already 

confessed.  The court held that police deception is “not alone sufficient to render a 

confession inadmissible.”   

 In Lynumn v. Illinois, 372 U.S. 528 (1963), the United States Supreme Court 

considered this set of facts:  The defendant was convicted of the unlawful 

possession and sale of marijuana, and sentenced to imprisonment.  Her conviction 

was sustained by the Illinois Supreme Court, notwithstanding the admission in 

evidence at her trial of an oral confession obtained by threats of police officers 

that, if she did not "cooperate," she would be deprived of state financial aid for her 

dependent children and that her children would be taken from her and she might 

never see them again.  The U.S. Supreme Court held that the confession was 

coerced and its admission in evidence violated the Due Process Clause of the 

Fourteenth Amendment of the United States Constitution. 

 Although various state and federal courts have approached the issue of 

deceptive police tactics, the Hawaii Supreme Court published an opinion that is 

often cited in the literature.  In State v. Kelekolio, 849 P. 2d 58 (1993), the court 

distinguished between permissible and impermissible police deception.  

Falsehoods intrinsic to the alleged offense, such as a lie about the evidence, are 
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treated as one of the totality of the circumstances surrounding the confession.  

Falsehoods extrinsic to the facts of the alleged offense, which are of a type that are 

reasonably likely to procure an untrue statement regardless of guilt, are treated as 

coercive per se.  

 In an early Florida Supreme Court case, Denmark v. State, 116 So. 757 

(1928), the court stated that it is a fear of material or physical harm, or hope of 

material reward, that makes a confession inadmissible.  However, a confession 

voluntarily made, but procured by artifice, falsehood, or deception, is admissible.    

 In Halliwell v. State, 323 So.2d 557 (1975), the Florida Supreme Court 

stated that incorrect or misleading statements made to a defendant by law 

enforcement do not necessarily invalidate a confession.  This is especially true 

when there is no doubt that the defendant was read his or her Miranda rights and 

stated he or she understood them.  In this case, law enforcement had advised the 

defendant, after a waiver of rights had been obtained, that an accomplice had 

confessed to the crime. 

 A Florida appellate case, State v. Cayward, 552 So.2d 971 (2nd DCA 1989), 

has been cited by other state courts, in legal treatises, and law review articles.   

In Cayward, the Second District Court of Appeal considered a case involving the 

sexual assault and murder of a five-year-old girl.  The police decided to create false 

documents to aid them in their interview of the suspect.  A letter from a state 
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agency and a private laboratory, on official letterheads, both reported that semen 

stains on the victim’s underwear were from the suspect.  During the interrogation, 

the suspect was shown the false documents, which were offered as genuine. At the 

end of the interview, he confessed. 

 The court upheld the suppression of the confession by the trial court.  The 

appellate court acknowledged that police deception is a factor that affects 

voluntariness and does not render a confession involuntary per se.  Nonetheless, 

the appellate court found a qualitative difference between oral deceptions and the 

use of fabricated documents or physical or tangible evidence.  The use of these 

documents violated due process.  In addition, the court was concerned that a false 

report might be retained in a police file and could potentially end up in court in a 

later case cloaked with an aura of authenticity. 

 Brief synopses of other cases that discuss the use of deception by law 

enforcement are attached as part of the December 12, 2011 Commission minutes, 

located at Appendix C of this report.     

 Professor Nunn made a presentation to the Commission after the members 

were briefed by Judge Perry.  Professor Nunn was concerned that the Commission 

had failed to suggest or recommend good practices for the control of police 

conduct during a law enforcement interrogation of a suspect.  He felt that the 
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conduct of law enforcement officers in conducting an interrogation could lead to 

false confessions.   

 Professor Nunn used a PowerPoint presentation to cover the following 

topics: 

 (1)   States have the power to regulate interrogation techniques 

 (2)  False confessions do happen 

 (3)  Not all false confessions are “involuntary” confessions 

 (4) False confessions can be caused by interrogation techniques 

 (5) Proposals to change interrogation techniques to prevent false   

  confessions 

 Professor Nunn told the Commission that there are two main areas to discuss 

where the United States Supreme Court has addressed police interrogations:  

Miranda and voluntary confessions.  He noted that in these areas a state can 

provide greater protections than those afforded under the U.S. Constitution.  One 

exception to this general rule is that Florida must conform its search and seizure 

laws to the 4th Amendment of the U.S. Constitution as interpreted by the U.S. 

Supreme Court.  This is required under Article 1, Section 12, of the Florida 

Constitution.  There is no restriction on Florida courts in the Florida Constitution 

regarding 5th Amendment matters. 
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 Professor Nunn stated that false confessions do indeed happen.  They have 

been uncovered through DNA testing or by a finding that another person has 

committed the offense.   

  Professor Nunn commented that it is the task of the Commission to reduce 

the number of wrongful convictions.  He stated that fourteen percent of the 

exonerations in Florida are the result of false confessions.   

 Professor Nunn noted that false confessions can arise as a result of police 

interrogation techniques.  Several techniques have been identified that can lead to 

false confessions.  These are:   

 (1) Presentation of false evidence  

 (2) Lengthy interrogations  

 (3) Physical custody and isolation  

 (4) Minimalization  

 (5)  Promises of leniency 

 (6)  Youth and mental deficiencies   

 Professor Nunn drew the Commission’s attention to an article written by 

Professor Welsh S. White titled “False Confessions and the Constitution: 

Safeguards against Untrustworthy Confessions,” 32 Harvard Civil Rights and 

Civil Liberties Law Review 105 (1997).  Professor White sets forth the following 

safeguards against untrustworthy confessions: 
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 (1) Restricting police interrogations of especially vulnerable suspects 

 (2) Limiting the length of police interrogations 

 (3) Prohibiting trickery likely to induce a false confession 

 (4) Prohibiting promises likely to induce a false confession 

 (5) Videotaping interrogations of suspects 

 Professor Nunn, by way of a motion, asked the Commission to make the 

following recommendations: 

 (1)  Interrogations should not last more than six hours.  If a subject has 

been interrogated or held in an interrogation room for longer than 5 and 1/2 hours, 

he or she should be permitted to rest for at least three hours before being 

interrogated again. 

 (2)  Subjects of interrogation should not be confronted with fabricated or 

false scientific evidence of guilt.  This prohibition would prohibit the fabrication of 

scientific reports, tapes, photographs, and other scientific evidence, including false 

DNA evidence, fingerprints and video recordings. 

 (3)   Police should be especially careful when dealing with juvenile, 

immature, mentally incapacitated and mentally ill subjects.  In such cases, it is 

recommended that the police be required to follow the recommendations of the 

Illinois Commission on Capital Punishment on interrogating the mentally 

incapacitated. 
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 (4) Police should be required to make a reasonable attempt to determine a 

suspect’s mental capacity (age and mental status) before interrogation, and if a 

suspect is determined to be mentally incapacitated, (mentally ill or a juvenile under 

the age of fifteen), the police should be limited to asking non-leading questions and 

prohibited from implying that they believe the suspect is guilty.  This 

recommendation follows the Illinois Commission proposals. 

 The United Kingdom has already adopted proposals on how suspects should 

be interrogated.  They have rejected the Reid technique and there has not been a 

rate of change in the number of confessions since the rules have been in place in 

the 1990’s.  Professor Nunn noted that these proposals were adopted in New 

Zealand and in English-speaking common law countries.  Professor Nunn said that 

in relation to those processes and procedures, what he has suggested to the 

Commission is quite conservative and limited and it would be an excellent idea for 

the Commission to step forward and follow the scientific literature that is available.  

Professor Nunn said that it is important that law enforcement not use manipulation 

when obtaining a statement from the suspect.   

 A complete discussion and member comments regarding Professor Nunn’s 

motion is contained in the December 12, 2011 minutes, at pages 9-17.  The 

minutes and PowerPoint presentations are attached at Appendix C. 
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 The Commission voted on Professor Nunn’s motion.  His motion failed by a 

vote of 17 to 4. 

(d) Informants and Jailhouse Snitches 

 According to the Innocence Project, an in-custody informant (“jailhouse 

informant”) testified in over 15% of wrongful conviction cases later overturned 

through DNA testing.  Of the exonerees released from death row, 45.9% were 

convicted, in part, due to false informant testimony.  This makes fabricated 

testimony a leading cause of wrongful convictions in capital cases. Further studies 

have shown that informant perjury was a factor in nearly 50% of wrongful murder 

convictions.   

 While the justice system trusts that jurors will be able to determine whether 

a jailhouse informant is credible or not, an intriguing study conducted by social 

scientists Paul Eckman and Maureen O’Sullivan tested accuracy rates of different 

groups of people at detecting deception by actual inmates.  The group with the 

highest accuracy rate for detecting inmate deception, U.S. Secret Service agents, 

was correct only 64% of the time.   

 Other states and national policy institutions have recognized the dangers of 

false informant and jailhouse snitch testimony.  The four main reforms that have 

been advocated are:  A testimony corroboration requirement, a pre-trial reliability 
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hearing, a cautionary jury instruction, and requirements for prosecutorial 

disclosures. 

 The Commission has identified two distinct types of informant testimony.  

One type is the individual who is confined in a location where he or she may have 

direct or indirect contact with other inmates.  The terms “in-custody informant,” 

“jailhouse informant” or “jailhouse snitch” are used in several states to describe 

this witness.   The other type of witness is identified by the term “informant” or 

“street informant” who provides information to law enforcement.  All of the 

studies and reports concerning these two types of witnesses agree that the vast 

majority of informant cases involving wrongful convictions stem from the in-

custody or jailhouse snitch witness.   

 Numerous commission reports have advocated four main ways to reduce the 

risks associated with jailhouse informant testimony.   

 (1) Requiring that informant testimony be corroborated with independent 

evidence (excluding the testimony of another informant) in order to be used at trial.  

Eighteen states already require that accomplice testimony be corroborated.  

 (2) Cautionary jury instructions that tell jurors to weigh the testimony of 

an informant. 

 (3) Pre-trial reliability hearings, similar to ones held for the admission of 

expert testimony. 
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 (4) A requirement that the prosecution disclose information such as an 

informant’s criminal history, testimony in other cases, financial compensation or 

reduction in sentence, to the defense. 

 It is important to note that other state commissions have principally 

addressed in-custody informant testimony.  New York’s commission addressed 

jailhouse snitches as a main problem, but the recommendations in the report cover 

all informants.  The commission recommended (A) corroboration (B) a jury 

instruction (C) videotaping of informant statements and (D) best practices for 

prosecutors. 

 The California commission recommended (A) best practices for district 

attorneys (B) written disclosures and (C) a statute requiring corroboration of 

informant testimony.  California enacted Senate Bill 687 in 2011, to require 

corroboration of in-custody informant testimony. 

 The Illinois commission recommended (A) written disclosures and (B) a 

pretrial reliability hearing in capital cases.  Illinois enacted a statute requiring a 

pre-trial reliability hearing for in-custody informant testimony.  If the state does 

not prove reliability of the statement by a preponderance of the evidence, the 

testimony is excluded.  The hearing is confined to capital cases.  Illinois is the only 

state in the nation to enact such a requirement. 
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 The recent report of the Pennsylvania Committee on Wrongful Convictions 

has recommended (A) a cautionary jury instruction for jailhouse informants (B) a 

pretrial reliability hearing (C) written disclosures and (D) law enforcement should 

electronically record statements given to a jailhouse informant by a suspect. 

 In a 2005 resolution, the American Bar Association (ABA) recommended 

prosecutorial screening of jailhouse informant testimony.  In addition, the ABA has 

recommended that jailhouse informant testimony be corroborated. 

 A full discussion of the topic of informants and jailhouse snitches took place 

at the December 12, 2011 Commission meeting.  The PowerPoint presentation by 

Judge Perry and the full discussion of the topic by Commission members are 

attached at Appendix C. 

 The Commission discussion condensed the topic area into the following 

categories: 

 (1) Statutory corroboration of an informant or jailhouse snitch testimony 

 (2) Cautionary jury instructions 

 (3) Pretrial reliability hearings 

 (4) Pretrial disclosures by the state 

 Several Commission members offered various suggestions on the best 

method or methods to address jailhouse snitches and informants.  Judge Perry felt 

that a jury instruction would be appropriate and directed the members’ attention to 
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the instruction used by the federal court in the Eleventh Circuit.  Ms. Daniels also 

expressed support for the Eleventh Circuit instruction and for a pretrial reliability 

hearing.  Mr. Coker also expressed support for such a hearing.  Mr. Fingerhut 

asked whether the Commission should consider a corroboration statute similar to 

those in Texas and California.  Sheriff Cameron supported the Oklahoma jury 

instruction.  Mr. Coxe noted that this was a serious problem and hoped that the 

members would not just dispense with the issue by only recommending a jury 

instruction.   

 Mr. Coxe favored the Illinois pretrial reliability hearing approach.  Judge 

Kelly agreed with Mr. Coxe that the Illinois model was the way to screen 

informant testimony.   

 Mr. Reyes suggested that rule 3.220 of the Florida Rules of Criminal 

Procedure could be amended to add references to an incarcerated witness or 

informant.  Professor Nunn pointed to the Illinois statute as being the most 

comprehensive.  He too was not satisfied that a jury instruction would solve the 

problem.  The professor also was in favor of requiring corroboration of any 

informant testimony. 

 Mr. Coxe moved that Commission staff draft standards to be considered by 

the trial judge at a pretrial hearing to determine the reliability of an informant’s 

statement.  The pretrial hearing would be conducted for a statement or statements 
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made by the defendant to a jailhouse snitch, informant, or any person who has a 

pending criminal prosecution.  No single factor would block the admissibility of 

the statement (including lack of corroboration).  However, even if the state has 

other evidence, a hearing would be required.  The motion was seconded by Ms. 

Walbolt.  The motion passed with Ms. Snurkowski dissenting.  

 Judge Perry directed staff to review the Eleventh Circuit’s jury instruction 

and consider adding parts of the Connecticut and Oklahoma Instructions.  

 During the February 13, 2012 meeting, the members reviewed Commission 

staff proposals for a statute requiring a pretrial admissibility hearing, and a model 

Florida jury instruction.  The minutes of the Commission meeting that set forth the 

full discussion of the members is attached at Appendix D. 

 Mr. Smith noted that a statute requiring a pretrial admissibility hearing 

would add to the expense of a case.  Creating a statute would add great difficulty in 

cases and is designed to take away the decision making from the finder of fact.  He 

said that Florida does not require an admissibility hearing with regard to 

codefendant testimony.  Mr. Smith said there was nothing out there that suggested 

to him that we need to radically change the law in Florida.  He commented that if 

he wanted a judge to make a decision, he would waive the right to a jury trial.  This 

can be taken care of by a jury instruction.  Having a hearing in all felony cases 
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would be too expensive.  It might be possible to hold such a hearing in a death 

penalty case, but he still would not support any legislation creating such a hearing. 

 Dean Acosta felt that given the burden already on the court system, a statute 

would place even greater stress on the courts even if the hearings were limited to a 

small number of felony cases.   

 Ms. Barzee agreed with Mr. Smith’s stance.  Juries need to know how to 

evaluate witness testimony (such as expert witnesses).  Therefore, there should be 

an instruction on how to evaluate a witness.  But, it is not in the court’s province to 

pick and choose the witnesses, no matter how unreliable.  Allowing this creates a 

separation of powers problem. 

 Mr. Coxe felt that if the statute were confined to jailhouse statements there 

would be no impact on court resources or court time.  He said that he was not 

talking about out-of-custody informants.  Courts do determine prior to trial the 

admissibility of expert witnesses.  If it is important enough for an expert, it is 

important enough for a court to decide if informant testimony is credible.  He 

reiterated that he was not talking about the broad spectrum of informants. 

 Mr. Hill said that in civil practice this is the equivalent of a Daubert hearing 

and this can go on for days.  He felt the Commission was building in some real 

potential problems.    
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 Sheriff Cameron agreed with Mr. Smith that this is a jury issue and should 

remain so.   

 Mr. King said he was concerned.  If a jury is willing to listen to a witness 

and convict the defendant based on a reasonable doubt standard, the court, using a 

lower burden, would be deciding not to have the witness testify.  This is turning the 

system on its head.  It is wrong to single out that one group. 

 Mr. Smith noted that the legal test is whether the science is reliable and 

whether the witness has the requisite expertise.  But the court does not decide 

whether to believe the witness.  In child hearsay cases it is a competency question, 

not one of believability.  He said the Commission was about to go to the very heart 

of what a jury does – decide who to believe.  The question of whether you believe 

the witness is solely a jury question. 

 A motion was made by Sheriff Cameron not to recommend to the Florida 

Legislature that a statute be enacted requiring a pretrial admissibility hearing.  The 

motion carried by a vote of 16 to 5.  Judge Kelly, Mr. Fingerhut, Mr. Coxe, Ms. 

Daniels, and Professor Nunn (via proxy) opposed the motion. 

 A motion was made and seconded to recommend that the Court adopt the 

Eleventh Circuit jury instruction on informant testimony.  The only change in the 

instruction was to change the word “government” to “state.”   
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 Mr. Smith commented that institutionally there is a reason to have a jury 

instruction.  His concern is about how the jurors should weigh this.  He noted that 

the Eleventh Circuit instruction has been tested over time.  History has shown that 

cases in the Eleventh Circuit have not led to excessive acquittals.  This instruction 

tells the jury to weigh the testimony with more caution.  The Eleventh Circuit 

instruction is easy to adopt and it is workable. 

 Sheriff Cameron said he was a full supporter of a jury instruction, but it 

needed to be neutral. 

 The Commission approved the motion to recommend to the Court that the 

Eleventh Circuit instruction be adopted for use in Florida criminal cases.  The vote 

was 21 to 1.  Since the Commission does not have the authority to petition the 

Court for the adoption of a jury instruction, the Commission recommends that the 

Florida Supreme Court ask the Supreme Court Committee on Standard Jury 

Instructions in Criminal Cases to consider recommending to the Court an adoption 

of an instruction that mirrors the Eleventh Circuit.  Sheriff Cameron opposed the 

motion.  He took exception to the terms “must” and “should” in the current 

instruction of the Eleventh Circuit, which reads in part:  “You must consider some 

witnesses’ testimony with more caution than others … So while a witness of that 

kind may be entirely truthful when testifying, you should consider that testimony 

with more caution than the testimony of other witnesses.”  Sheriff Cameron 
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believed the instruction should read, in part:  “You may consider some witnesses’ 

testimony with more caution than others … So while a witness of that kind may be 

entirely truthful when testifying, you could consider that testimony with more 

caution than the testimony of other witnesses.” 

 In drafting a proposed jury instruction, Commission staff included nine 

factors that may be considered by the jury when considering the testimony of an 

informant witness.  Judge Perry asked the members if they wanted to include any 

of the factors in the Eleventh Circuit instruction. 

 Mr. King said those factors are all contained in the general instructions that 

are given to the jury in standard jury instruction 3.9 (Weighing the Evidence).  He 

thought that giving to the jury a detailed list subjects that testimony to being overly 

evaluated and almost is a comment on the evidence.  He advised it was better to let 

the lawyer argue the current cautionary instruction. 

 Mr. Hill agreed and said the laundry list in the staff instruction goes well 

beyond what is needed. These factors can be argued by the lawyers to the jury.  

 Ms. Barzee and Mr. King informed the members that there is a current 

standard jury instruction given to the jury in state court.  That instruction and the 

informant instruction would cover all that is needed to fully instruct the jury.   

 Dean Acosta noted that as the time to finish the Commission work ebbs, 

getting things done on recommendations that have a chance of passing is where the 
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Commission should go.  There is a better chance of adoption if the Eleventh 

Circuit instruction is presented to the Court as written.  

 Judge Perry asked if there was a motion to leave the Eleventh Circuit 

instruction as is and not add any additional factors.  A motion was made and 

seconded to not make any substantive changes to the Eleventh Circuit instruction.  

The motion passed by a unanimous vote.  The proposed jury instruction to be 

forwarded to the criminal jury instructions committee is attached at Appendix N.  

Additional state and federal jury instructions that the Supreme Court Committee on 

Standard Jury Instructions in Criminal Cases may wish to review are attached at 

Appendix O. 

 At the December 12, 2011 meeting, the Commission began to consider any 

possible amendments to Florida’s criminal procedure rules and how current rule 

3.220 addresses the disclosure and testimony of jailhouse snitches and informants.  

Judge Perry formed a pretrial disclosure workgroup to be chaired by Mr. Scott 

Fingerhut.  Members of the workgroup included Judge Silvernail, Ms. Daniels, Ms. 

Walbolt, Mr. King, and Mr. Coxe.  The workgroup was directed to focus on 

amendments to rule 3.220 to require additional disclosures when the state was 

going to introduce the testimony of a jailhouse snitch or informant regarding 

statements made to, or overheard by, the snitch or informant while the witness was 

incarcerated with a defendant in a criminal case. 
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 At the February 13, 2012 meeting in Orlando, Mr. Fingerhut briefed the 

Commission members on the progress of the workgroup.   

 The workgroup agreed that given the troubling incidence of wrongful 

convictions in cases involving "jailhouse informants,” two areas needed to be 

addressed:  (1) Disclosure of the existence of the jailhouse informant and (2) 

highlighting the disclosure, despite any discovery rule redundancies. 

  The workgroup then addressed two predominant matters:  First, the 

workgroup discussed the independent identification of the "jailhouse informant" as 

a Category A witness under Florida Rule of Criminal Procedure 3.220(b)(1)(A)(i).   

The workgroup acknowledged that the rule requires the listing of a witness or 

witnesses to any statement of the accused, provides for listing the address of the 

witness, provides for disclosing the statement of the witness, provides disclosure of 

the substance of any oral statement made by the accused, and sets forth sanctions 

which can befall the prosecution for nondisclosure.  However, the sentiment was 

also expressed that, despite the apparent clarity of the rule, there nonetheless exists 

considerable flux in the manner in which the rule is interpreted and implemented 

by prosecutors’ offices across the state.  Therefore, in order to improve on the 

possibility of preventing wrongful convictions, more specific disclosure is 

imperative. 
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  Second, the workgroup considered several ways in which to highlight and in 

some instances supplement the prosecutor's discovery obligation under Rule 

3.220(b).  In doing so, the workgroup recognized Florida's liberal discovery rules, 

generally (and the deposition process in particular), and remained sensitive neither 

to task prosecutors with inordinately difficult, if not impossible, fact-finding, nor 

unduly burden the prosecution with "doing the defendant's work" to prepare for 

trial.  The workgroup was reticent to create unnecessary or unwarranted litigation 

for the trial and appellate courts. 

  Accordingly, the subcommittee thought it wise to preface some, if not all, of 

any new and/or specifically-expressed discovery obligations with the following 

language:  "to the extent the prosecution has actual knowledge" of the information 

requested, as well as encourage "substantial compliance" (and Richardson hearings 

for noncompliance) as the benchmark. 

  The workgroup considered to the extent actually known by the prosecution, 

the following criteria: 

  (1) The substance of the statement allegedly made by the accused against 

whom the informant witness may testify; 

 (2) The time, place, and any other corroborative circumstances under 

which the alleged statement by the accused was made; 
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  (3) Whether the informant witness has received anything in exchange for, 

or subsequent to, his or her testimony (including any deal, promise, inducement, 

pay, leniency, immunity, personal advantage, vindication, or other benefit that the 

prosecution, or any person acting on behalf of the prosecution, has knowingly 

made or may make in the future); 

  (4) The informant witness' prior history of cooperation, including the case 

name, case number, and jurisdiction in which the informant witness has previously 

testified; 

  (5) The criminal history of the informant witness (subject, of course, to 

any legitimate restrictions placed on the prosecution and FDLE to retrieve such 

information); and 

  (6)    Any other evidence relevant to the informant witness' credibility. 

  The workgroup also discussed situations in which an informant witness has 

offered statements against an accused but was either not called by the prosecution 

to testify or whose testimony was otherwise not admitted in the case, as well as 

situations in which an informant witness recants or materially changes his or her 

testimony. 

 Mr. Fingerhut advised that the workgroup had not been able to finalize any 

suggested amendments to rule 3.220 based on the above-listed criteria.  Mr. 

Fingerhut advised the Commission that continuing teleconferences with workgroup 
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members would be needed.  A full discussion of the briefing by Mr. Fingerhut, and 

the Commission discussion, is included in the Commission minutes, pages 2-15.  

The minutes are attached at Appendix D.  

 At the March 12, 2012 meeting, Mr. Fingerhut reported that the workgroup 

was continuing its work on rule 3.220.  The workgroup looked at materials 

provided by staff, internal policies, best practices, training programs, and materials 

from California, Pennsylvania, the Justice Project and the American Bar 

Association.   

   Mr. Fingerhut told the members that critical input had been received from 

the Florida Prosecuting Attorneys Association (FPAA), and the workgroup was 

also considering comments from other members of the Commission.  Mr. 

Fingerhut told the members that there was some thought about recommending a 

centralized database containing a list of informants.  The workgroup was in 

agreement as to the structure of the rule amendment.  The group needed to add the 

term “informant witness” to the rule and specify disclosure requirements.  An 

“informant witness” is defined as a person who is in custody and who offers to 

testify against the defendant.  The group was working on an introductory clause, 

and a summary or criminal history statement. There were still some differences on 

what disclosure should be made describing the circumstances under which a 

statement was made.  There also had been a discussion among the workgroup 



The Florida Innocence Commission-Final Report 
 

64 
 

regarding disclosure of the jail cell location, and who was present when a 

statement was made.  Mr. Fingerhut advised there would be a full report at the next 

meeting. 

 Judge Perry asked Mr. Fingerhut if there were any disagreements among the 

members of the workgroup.  Mr. Fingerhut said one issue was who is tasked with 

the knowledge concerning the informant.  Should knowledge be imputed to the 

entire staff or to an individual prosecutor?  Is the knowledge requirement one of 

actual knowledge?  The workgroup was attempting not to build in a Richardson 

(Richardson v. State, 246 So. 2d 771 (Fla. 1971)) inquiry.    

 On April 16, 2012 and May 21, 2012, the Commission brought closure to 

any recommended amendment to rule 3.220 of the Florida Rules of Criminal 

Procedure.  The minutes of the meetings set forth the full discussion of the 

members, and the ultimate conclusions and recommendations reached by the 

Commission.  The minutes are attached at Appendix F and Appendix H. 

 The relevant parts of rule 3.220(b)(1) that were discussed by the workgroup 

and the full Commission are set forth below. 

(b) Prosecutor’s Discovery Obligation.  

(1) Within 15 days after service of the Notice of Discovery, the prosecutor shall 

serve a written Discovery Exhibit which shall disclose to the defendant and permit 



The Florida Innocence Commission-Final Report 
 

65 
 

the defendant to inspect, copy, test, and photograph the following information and 

material within the state’s possession or control:  

(A)  a list of the names and addresses of all persons known to the prosecutor to 

have information that may be relevant to any offense charged or any defense 

thereto, or to any similar fact evidence to be presented at trial under section 

90.404(2), Florida Statutes. The names and addresses of persons listed shall be 

clearly designated in the following categories: 

 (i) Category A. These witnesses shall include (1) eye witnesses, (2) alibi 

witnesses and rebuttal to alibi witnesses, (3) witnesses who were present when a 

recorded or unrecorded statement was taken from or made by a defendant or 

codefendant, which shall be separately identified within this category, (4) 

investigating officers, (5) witnesses known by the prosecutor to have any material 

information that tends to negate the guilt of the defendant as to any offense 

charged, (6) child hearsay witnesses, and (7) expert witnesses who have not 

provided a written report and a curriculum vitae or who are going to testify. 

(B)  the statement of any person whose name is furnished in compliance with the 

preceding subdivision. The term statement as used herein includes a written 

statement made by the person and signed or otherwise adopted or approved by the 

person and also includes any statement of any kind or manner made by the person 

and written or recorded or summarized in any writing or recording. The term 
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statement is specifically intended to include all police and investigative reports of 

any kind prepared for or in connection with the case, but shall not include the notes 

from which those reports are compiled; 

(C)  any written or recorded statements and the substance of any oral statements 

made by the defendant, including a copy of any statements contained in police 

reports or report summaries, together with the name and address of each witness to 

the statements. 

 The Commission recognizes that the current rule requires, among other 

things, that the state furnish to the defendant the name and address of any person 

who has information relevant to the offense charged.  In addition, the state is 

obligated to furnish any statement of a person who has relevant information, and 

any written or recorded statement, or the substance of any oral statement of the 

defendant.  Along with this obligation is the duty to disclose the name and address 

of any witness to the statement. 

 Clearly, the state already has an affirmative obligation to disclose the 

identity of any “informant witness.”  The concern of the Commission is that the 

identification of this person is not clearly and conspicuously set forth in the rule.  

Because there have been a significant number of wrongful convictions obtained 

through the false testimony of these types of witnesses, the Commission believes 

that more detailed disclosure is warranted by amending rule 3.220. 
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 The workgroup developed an amended rule proposal during the months it 

worked on this issue.  However, the workgroup was not able to reach a consensus 

on the language of the amendment.  The inability to find total common ground 

occurred because prosecution and defense members of the workgroup could not 

agree on every aspect of the rule amendment.  In addition to input from workgroup 

members, the Florida Prosecuting Attorneys Association (FPAA) was solicited to 

assist in the rule drafting process.  Ultimately, two proposals were presented to the 

full Commission for deliberation and possible acceptance.  The two proposals are 

set forth below.  The workgroup proposal was approved by all of the members of 

the workgroup with the exception of Mr. King.  Mr. King was instrumental in 

having the FPAA present its own suggested rule amendment. 

 Both the FPAA and workgroup proposals sought to add subdivision (8) to 

3.220(b)(1)(A)(i) and add subdivision (M) to 3.220(b)(1).     

 FPAA Suggestions for Rule 3.220(b)(1)(A)(i) 

 (8)  informant witnesses, whether in custody, who offer testimony 

concerning the statements of a defendant concerning the crime for which the 

defendant is being tried. 

 Workgroup Recommendation for Rule 3.220(b)(1)(A)(i) 

 (8)  informant witnesses, whether in custody, who offer testimony against 

the defendant. 
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 At the April 16th meeting, Mr. Coxe asked whether the amendment to the 

rule would cover similar fact evidence.  Mr. Reyes suggested changing the 

wording to read:  informant witnesses, whether in custody, who offer testimony 

concerning the statements of a defendant relevant to the crime for which the 

defendant is being tried.  That way if statements are being used for the purpose of 

impeachment, they would be covered by the rule.  Mr. Coxe suggested the 

following:  informant witnesses, whether in custody, who offer testimony 

concerning the issues for which the defendant is being tried.  This change would 

not do violence to what Mr. King thought was appropriate language.   

 At the May 21, 2012 meeting, the Commission, by a vote of 17 to 2, agreed 

on the following language to amend 3.220(b)(1)(A)(i), by adding subdivision (8) to 

the rule.  The amendment reads as follows: 

 (8)  informant witnesses, whether in custody, who offer testimony 

concerning the statements of a defendant about the issues for which the defendant 

is being tried.   

 After approving language to amend 3.220(b)(1)(A)(i) at the May 21, 2012 

meeting, a question was raised as to whether the amendment to the rule could be 

construed by the state to limit other discovery requirements contained in the rule.   

Ms. Walbolt moved that the Commission recommend adding a comment to the 

subdivision of the rule noting that this only addresses statements of the defendant 
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offered by the informant witness, and does not supersede the general rule.  Dean 

Acosta said that he had reviewed the entire rule and was satisfied that the change to 

the rule does not limit the effect of the rest of the rule.  Mr. Coxe seconded the 

motion to add a comment.  Mr. King said he agreed with Dean Acosta.  He said he 

was familiar with rule 3.220 and the amendment to part of the rule did not limit full 

disclosure required by the entire rule.  He noted that there are seven subdivisions 

that precede subdivision (8).  Judge Perry asked how it could hurt to have a 

comment.  Mr. Coxe said the purpose of the comment is to make clear the intent of 

the rule.  Dean Acosta said it struck him as odd to have this comment in the rule.  

Judge Perry thought a comment would make it clear that the amendment does not 

alleviate the obligation of the state to full disclosure under the rule.  Judge Perry 

said he was concerned that if the informant witness did not offer a statement made 

to him or her by the defendant, someone could read the rule to mean that there was 

not a need to disclose the name of the informant witness under other sections of the 

rule. 

 The Commission voted 16 to 3 to add a comment to rule 3.220 stating that 

subdivision (8) of the rule is not intended to limit in any manner whatsoever the 

discovery obligations under the other provisions of the rule. 
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 FPAA Suggestions for rule 3.220(b)(1)(M) 

 whether the state has any material or information that has been provided by 

an informant witness, including: 

 (i)  the substance of any statement allegedly made by the defendant about 

which the informant witness may testify; 

 (ii)  a summary of the criminal history record of the informant witness;  

 Workgroup Recommendation for rule 3.220(b)(1)(M) 

 whether the state has any material or information that has been provided by 

an informant witness, including: 

 (i)  the substance of any statement allegedly made by the defendant about 

which the informant witness may testify; 

 (ii)  a summary of the criminal history record of the informant witness; 

 The FPAA and the workgroup agreed with the preamble and these two 

subdivisions of the rule.  The proposals were approved by the Commission by a 

unanimous vote. 

 FPAA Suggestions for rule 3.220(b)(1)(M)(iii-v) 

 (iii)  the time and place under which the defendant’s alleged statement was 

made; 

 (iv)  whether the informant witness has received anything in exchange for 

his or her testimony;  
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 (v)  the informant witness’ prior history of cooperation, in return for any 

benefit, actually known to the prosecuting authority. 

 Workgroup Recommendation for rule 3.220(b)(1)(M)(iii-vi) 

 (iii)  the time, place, and any other corroborative circumstances under which 

the defendant’s alleged statement was made; 

 (iv)  whether the informant witness has received anything in exchange for, or 

subsequent to, his or her testimony (including any deal, promise, inducement, pay 

leniency, immunity, personal advantage, vindication, or other benefit that the 

prosecution or any person acting on behalf of the prosecution has knowingly made 

or may make in the future); 

 (v)  the informant witness’ prior history of cooperation, including the case 

name, number, and jurisdiction in which the informant witness has previously 

testified; 

 (vi)  any other evidence relevant to the informant witness’ credibility. 

 At the April 16, 2012 meeting, Mr. Fingerhut said the heart of the 

Commission discussion should center on subdivision (M).  An issue discussed at 

length by the workgroup centered on what type of knowledge was needed by the 

prosecution that would trigger the discovery response.  In other words, the issue is 

whether the discovery requirement should be limited to actual knowledge.  Ms. 

Barzee asked if the workgroup’s discussion on actual knowledge took into account 
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the holding in Kyles v. Whitley, 514 U.S. 419 (1995).  Mr. Fingerhut said the 

workgroup did not specifically address if they were inadvertently narrowing 

Supreme Court precedent.  Ms. Barzee pointed out that the prosecuting authority 

has the affirmative duty to disclose favorable evidence  As noted in Kyles, this 

means that the individual prosecutor has a duty to learn of any favorable evidence 

known to others acting on the government's behalf in the case, including the police.  

This goes beyond having knowledge of information in the possession of the law 

enforcement officer working on the case.  Mr. Fingerhut believed that Kyles would 

require knowledge by the prosecutor in the circuit, but not require the prosecutor to 

know what was in the possession of other prosecutors in the state.  Ms. Barzee 

noted that there already is a body of constitutional law requiring the prosecution to 

turn over favorable evidence.  Ms. Barzee cited Brady v. Maryland, 373 U.S. 83 

(1963) and Giglio v. United States, 405 U.S. 150 (1972), as examples of court 

opinions requiring disclosure by the prosecution. 

 Ms. Barzee was concerned that the proposed language by the workgroup 

narrowed what is required by the case law.  Ms. Barzee suggested that the 

Commission look at the language in Kyles.  She was concerned that a prosecutor 

reading the rule would think that this is the law and not care what Kyles said.  If the 

language is part of a Florida Supreme Court rule, a trial judge may think it was 

based on the holding in Kyles.   

http://en.wikipedia.org/wiki/United_States_Reports
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 Mr. Coxe commented that Mr. King had mentioned during the workgroup 

sessions that there was a logistical inability to gather the information required by 

the proposed rule amendment.  Assistant state attorneys leave the office and take 

the knowledge with them.    

  Mr. Fingerhut advised the Commission that the FPAA did not concur with 

the workgroup recommendation for 3.220(b)(1)(M)(iii).  The association felt the 

term “corroborative circumstances” was an undefined term of art which is subject 

to many varying interpretations and is subject to discovery through depositions and 

other discovery tools. 

 Judge Perry asked why the workgroup wanted subdivision (iii) in the rule.  

He said that there are depositions in Florida and the information can be disclosed 

in that manner.  Ms. Daniels said she was thinking of a case where the defendant 

made a statement to a jailhouse companion.  The state knew the date and time, the 

cell number, and who the witnesses were that were present when the statement was 

given.  The name of the witness was buried in a list of 300 other witnesses.  Her 

office was unaware of the importance of the witness until late in the case, and there 

was no time to take a deposition.  It has occurred to her that if the state knows the 

identity of the witness, the state should disclose what is known about the statement 

even if only one or two details are known.   
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 Mr. Smith noted that Florida has widespread rights to discovery.  He said the 

language regarding any other corroborative evidence reeks of an additional 

imposition on the state and the state does not have that obligation.  Pursuant to 

notice, the deposition will uncover what is needed.  There is a difference between 

the state doing its job and having to do more than what is required.  The state’s 

obligation is to disclose the name of the informant and the statement.  The rest can 

come from discovery.   

 Ms. Barzee said that if the defense gets the name and place then the burden 

is on the defense to depose witnesses and find out who the cellmates are. 

 Mr. Fingerhut expressed his reasons for being in favor of the paragraph.  He 

said that if all the obligations under the case law and the rules were working as 

intended, we would not have the number of wrongful convictions that have 

occurred.  More is required of the state, but not so much as to be unreasonable.  

Corroborative circumstances do not mean the state has to prove more than it is 

required to.  It cannot hurt for the state to incorporate more into its disclosure. 

 Sheriff Cameron commented that when a statement is taken from a witness it 

is delivered to the defense.  The defense is going to know the circumstances of the 

taking of the statement.   

 Judge Perry said the language in subdivision (iii) of the proposal places an 

additional burden on the state.  He could understand the need for the language if 
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Florida did not have discovery depositions.  But defense counsel has an obligation 

to do discovery.  The rules of discovery were not designed to eliminate 

investigation by the defendant.   

  Mr. Hill felt that the proffered language by the workgroup using the term 

“corroborative circumstances” could lead to litigation and varying interpretations.  

Mr. Hill thought the language was too broad and put a burden on the state.   

 Mr. Smith moved to adopt subdivision (iii) as suggested by the FPAA.  The 

motion was seconded.   The motion passed by a vote of 17 to 2, with Mr. Fingerhut 

and Ms. Daniels voting no.  

 Mr. Fingerhut drew the Commission’s attention to 3.220(b)(1)(M)(iv).  He 

advised that the workgroup and the FPAA agreed on part of the language, but not 

on the entire paragraph.   

 Ms. Daniels thought the language in the workgroup recommendation should 

be broader.  What should be disclosed is not only what the witness has been given 

as an inducement, but what is implied that he or she will get. Even if the majority 

of the members do not want to go with everything, there still should be something 

included about promises and implied recommendations.  Many times there are no 

direct promises.  If there is a promise of any kind it should be disclosed. 

 Mr. Coxe said to adopt the FPAA recommendation is to adopt the minimum 

standards under the law.  He said he did not know what is lost if we say to disclose 
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everything that might be a benefit.  This sends a message that when dealing with 

these people everyone knows what the promises are.  This recommendation does 

not foster further litigation.  It just says tell us now what the promise is.   

 Ms. Barzee suggested adding the words “or expects to receive” after the 

words “informant witness has received.” 

 Sheriff Cameron expressed concern over the words “personal advantage” 

that is set out in the workgroup proposal.  He asked what does that mean.  He 

advised the members not to open the door on this.   

 Ms. Barzee asked what if an informant is offered an extra two hours of 

exercise.  This is not unheard of.  There are quid pro quos.  Sometimes it is a small 

advantage that means something to the inmate.  Even these small inducements that 

are promises should be turned over to the defense. 

 Judge Perry noted that the proposed workgroup language includes the word 

“received anything.”  Would that not also include “personal advantage?” 

 Mr. Smith agreed with Ms. Barzee that the words “expect to receive” need to 

be added to the proposal.  An expectation may be what prison a witness gets 

assigned to.  An expectation may be that the Department of Corrections is going to 

transfer the witness to another state to serve a sentence.  The question to be 

decided is whether the jury can trust the statement that the informant witness is 

volunteering.  The term “anything” is actually very broad.  The state has an 
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obligation to disclose anything the witness is promised or expects to receive.  The 

expectation is what affects the statement.    

 Representative McBurney had a question about the words “expects to 

receive.”  He asked if the expectation was to be viewed from the perspective of the 

witness.  Judge Perry commented that most smart prosecutors will tell the 

defendant they will consider something after the witness testifies.  If there is a 

benefit beforehand, they may have to undo the plea.  Some folks will testify in the 

hope they will receive some sort of leniency.    

 Judge Perry noted that sometimes the Criminal Procedure Rules Committee 

adds comments to a rule.  He said the Commission could ask the committee to put 

into the comment section the things the Commission is looking for.  Adding 

examples such as deals, promises, inducements, leniency, etc., would give the trial 

court some guidance. 

 Mr. Coxe said that if we just use the term “anything” we have done nothing 

more than discuss Brady.  If the rules says “included but not limited to” it makes 

the prosecutor think of what needs to be disclosed.  This educates the prosecutors. 

 Judge Silvernail had a concern about situations where the witness would 

allege a breach of an expectation in a postconviction relief proceeding.  The 

witness could raise this when the expectation that he or she had was not fulfilled by 

the state.  Judge Silvernail said he would worry about what happens when that 
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expectation is not realized.  Once you put it in the rule you will see it in a 

postconviction proceeding.  This just adds another line item to Florida’s 

postconviction relief rule 3.850. 

 Mr. Fingerhut asked if adding the “expects to receive” language would take 

care of the rest of the paragraph.  Ms. Barzee said the remaining text could be 

deleted.  The paragraph would read:  “Whether the informant witness has received, 

or expects to receive, anything in exchange for his or her testimony.” 

 Mr. Smith moved to add “expects to receive” and to strike the term “or 

subsequent to.”  The motion passed by a unanimous vote.  

 Judge Perry asked the members if they wished to include the rest of the 

language in the proposal as part of the rule or include the language in a comment to 

the rule.  Ms. Barzee moved to include it.  Mr. Reyes said the language should say 

“including but not limited to.”  The members approved the amendment to the 

sentence by a unanimous vote.   

 Ms. Daniels thought that in the comment section of the rule the committee 

could include language stating that what needs to be disclosed is anything the 

defendant has a reason to expect he or she will receive. 

 Representative McBurney asked how does the prosecution know what is in 

the informant’s mind and how should that be disclosed.  Ms. Barzee said that many 

times the witness tells law enforcement exactly what he or she wants in exchange 
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for the testimony.  Examples could be things like “keep me from being deported,” 

or “keep me from being transferred to another facility.”  The investigator or 

prosecutor knows or has a pretty good idea what the informant wants. 

 Mr. Fingerhut said there may be things in the mind of a witness that only he 

or she has thought of.  The rule amendment is not intended to try to cover that.  If 

an obligation is placed on the state, it has to be something the state is reasonably 

charged to know.   

 Judge Perry noted that any defense attorney is going to want to know how 

the statement was conveyed to law enforcement.  He or she will depose the law 

enforcement officer.  He or she will ask if any promises have been made.  Judge 

Perry thought the Commission had taken a major step in identifying the witness 

rather than hiding the person in the back of the pack of listed witnesses by adding 

subdivision (8) to rule 3.220. 

 Mr. Hill said he shared Representative McBurney’s concern.  When you put 

in “expects to receive” this goes to what is in the mind of the informant.  Mr. Hill 

thought the best approach was to let the deposition answer what the witness 

expected to receive. 

 Judge Perry commented that what you want to try to ascertain is what is in 

the mind of the witness and the prosecutor as to what might be conferred in the 

future.   



The Florida Innocence Commission-Final Report 
 

80 
 

 Mr. Coxe said the whole issue is what is in the informant’s mind.  He did not 

think that the Commission needed to address the prosecution’s obligation.  The 

issue is not the cross examination of the prosecutor, it is the cross examination of 

the informant witness. Under Giglio the state already has the obligation to disclose 

to the defense any agreements with the witness.  The Commission should just 

focus on the disclosure requirements. 

 Mr. Smith commented that what actually happens is someone at the jail, or a 

lawyer, contacts the prosecution with an offer of information.  An example would 

be the witness telling the state that his family has to drive seven hours to see him.  

The prosecutor will say we will talk about this after the case is over.  The witness, 

in his mind, has an expectation that his family won’t have to drive that far in the 

future, but no promise has been made. 

 Mr. Hill asked if the informant does not say anything how does the 

prosecutor know that the witness is thinking.  The way the rule is written is too 

great a burden on the state.  Ms. Walbot opined that actual knowledge on the part 

of the prosecutor is the key.   

 Sheriff Cameron noted that what a witness receives or expects to receive is 

clear cut.  You are going to get those things in discovery.  However, there can be 

wishes or requests from the witness that are not promised by the state.  But, the 

witness may still have an expectation that the wish or request will be granted.  This 
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can be ferreted out in a deposition.  What we are trying to say is that the state must 

disclose what a person receives or expects to receive, as offered by the state.   

 Dean Acosta said he understood the concerns of Mr. Hill and Representative 

McBurney. The proffered language would hold the prosecutor to a standard that 

makes him get into the witness’ mind.  A prosecutor will rarely make a promise.  

In his office, he would not allow a prosecutor to make promises.  Both the witness 

and the prosecutor have a sense as to what a witness expects to receive.  However, 

there is a third category.  There is the question of what a witness hopes to receive.  

An unarticulated hope cannot be disclosed since the prosecutor does not know it.  

There is a difference between the unarticulated hope and the expectation. 

 Mr. Smith made a motion to amend the original motion by Ms. Barzee to 

provide that the language in the workgroup proposal that begins “including any 

deal, promise, inducement” be attached in the committee notes to the rule and not 

in the body of the rule.  The motion to amend passed by a vote of 10 to 9. 

 Mr. Smith then made a motion to include as a comment to the rule the 

following language:  “includes, but is not limited to, any deal, promise, 

inducement, pay, leniency, immunity, personal advantage, vindication, or other 

benefit that the prosecution or any person acting on behalf of the prosecution has 

knowingly made or may make in the future.”  The motion passed by a vote of 17 to 

2 (Mr. Fingerhut and the proxy vote for Professor Nunn voting no).   
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 The actual language of subdivision (iv), as approved by the Commission, 

reads: 

 (iv)  whether the informant witness has received, or expects to receive, 

anything in exchange for his or her testimony. 

 The Commission next turned its attention to subdivision (v) of 

3.220(b)(1)(M).  Mr. Fingerhut advised the FPAA and the workgroup were in 

agreement on a portion of the language.  The FPAA did not agree that the state had 

the duty to include a case name, number, and jurisdiction with regard to the prior 

record of cooperation of the informant witness, unless the prosecutor already had 

that information.  The FPAA opined that the case law is clear that the state is not 

required to do the work of the defense in investigating its case.  There is no reason 

to shift the burden for the impeachment of a witness from the defense to the state. 

 Judge Perry felt that the FPAA proposal put the burden on the state to 

disclose what they actually knew.  He asked if the workgroup proposal required the 

state to ferret out the information.  Mr. Fingerhut thought the workgroup proposal 

required the state to divulge the information within the state’s possession or control 

only if the state had knowledge of the existence of the information.  Judge Perry 

expressed his concern that someone may interpret this language as an affirmative 

obligation to send out a “facts net” to different offices to find out whether they 
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have used the witness as an informant.  Mr. Fingerhut replied that this was the 

spirit of the workgroup’s language, but not the FPAA language. 

 Sheriff Cameron noted that the workgroup language does not limit it to 

Florida.  Mr. Fingerhut said the workgroup expected that the prosecutor would put 

forth a good faith effort to gather the information by sending an email to other 

prosecutors or make phone calls.  

 Sheriff Cameron reminded the members that there are two categories of 

witnesses.  There are jailhouse informants and regular informants.  This portion of 

the rule should come down to having to disclose what the prosecutor actually 

knows regarding the jailhouse informant. 

 Dean Acosta pointed out that many of the Commission recommendations are 

carefully calibrated to address resource concerns.  The resources required to 

implement an informant database to capture this type of information would be 

huge, especially when you already have depositions.  A deposition can be used to 

gather this information.   

 Judge Barzee said she agreed with Dean Acosta.  She suggested that the 

term “known” be inserted after the word “informant’s” and before the word “prior” 

in the workgroup proposal.  The sentence would read:  “The informant witness’ 

known prior history of cooperation, including the case name, number, and 

jurisdiction in which the informant witness has previously testified.”  Ms. Barzee 
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said that as databases become available, what constitutes a known prior history will 

develop.  Ms. Barzee did not think the FPAA proposal was what the Commission 

was looking for. 

 Ms. Daniels noted that some of these informant witnesses are regular 

customers.  With existing resources it is not onerous for a minimal inquiry to be 

made within the office of the state attorney.  She asked how difficult could it be for 

prosecutors to send an email to their own office.  She said she was not trying to 

make the prosecution go on a hunt.  It is not unreasonable to put in some minor 

requirement that the office look to see if an informant witness was used.   

 A question arose as to why the FPAA suggestion contains the term 

“prosecuting authority” rather than the word “prosecutor.”  Mr. Coxe advised that 

the term “prosecuting authority” was used because Mr. King did not have a 

problem sending an email within his own office.   Mr. Coxe said he did not know 

what the cost of an informant database would be.   He noted that FDLE had one.  

He thought the Commission would be well served to recommend that law 

enforcement explore creating a statewide database.   

 Mr. Michael Ramage, General Counsel for FDLE, told the Commission that 

the FDLE database is a case management database solely for the use of FDLE.  

The information regarding the testimony of an informant witness would not surface 

on a query.  The database is an investigative report database and not shared with 
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other law enforcement agencies.  Mr. Ramage noted that these types of databases 

are quite expensive.  He said databases have to be managed and be maintained with 

personnel and equipment.  For all the state law enforcement agencies to have a 

database would be expensive.  The FDLE database cannot be expanded for law 

enforcement use because it was not created for that purpose. 

 Mr. Fingerhut pointed out that the FPAA suggestion states “actually known 

to the prosecuting authority.”  This differs from the workgroup recommendation.  

Mr. Fingerhut asked if the consensus of the members was on the “informant’s prior 

history of cooperation” as shown in the FPAA version.   

 Dean Acosta believed that if the Commission adopted the workgroup 

proposal there would be hundreds of emails a week being sent by prosecutors.  

These are large offices that are already overburdened.  If there is a failure to 

respond there would be a rule violation.  This could create an onerous situation that 

will tie up offices and stimulate litigation. 

 Sheriff Cameron noted that there would be a need for two databases.  The 

confidential informant database is not shared by anyone to protect the informant 

and the integrity of the case.  There are thousands of street level informants and 

law enforcement does not want internal leaks.  A jailhouse informant is different.  

If there is a way to create a database that is one thing.  But the two types of 

informants in the proposal are not being clarified. 
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 Mr. Fingerhut said that the workgroup was sensitive to the issue of 

confidential informants.  The informant witness that the rule proposal addresses is 

an informant in custody. 

 Ms. Barzee commented that there are reasons to protect a confidential 

informant.  There are times when law enforcement will not divulge the identity of 

the informant.  But once the informant is no longer confidential and the person is 

listed as a witness we are in a different ball park.  The street level informant might 

be a resource that law enforcement never wants to reveal, but once you put that 

person on the stand, there are rights that the criminal defendant has. 

 Judge Perry said the Commission was putting disclosure of the informant 

witness on the front burner, not the back burner.  Florida is one of the most liberal 

states with regard to discovery that is given to defendants.  The defense can take 

that person’s deposition and take advantage of Florida’s public records law.  There 

are numerous opportunities to narrow the scope of the inquiry and find out 

information.  To require a database is just not realistic.  The question before the 

Commission is which of the two versions the Commission should recommend. 

 Mr. Fingerhut pointed out that the FPAA proposal is limited to the prior 

history of the informant witness’ history of cooperation actually known to the 

prosecuting authority.  Mr. Fingerhut said that Mr. King was willing to accept on 

behalf of the FPAA the use of the term “known.”  Mr. Coxe asked known to 
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whom?   Dean Acosta asked whether the information was known to the individual 

prosecutor or the entire office.   

 Mr. William Cervone, the State Attorney for the Eighth Judicial Circuit, 

spoke on behalf of the FPAA.  He said requiring an entire office to have imputed 

knowledge of the information, or to attempt to ascertain if a witness had testified in 

the past, would create an impossible situation.  He noted that he could have an 

assistant resign the day before an email might be sent out.  On a daily basis, his 

prosecutors are in court or otherwise out of the office.   

 Mr. Coxe asked what obligation the assistant state attorney had to find the 

information.  Mr. Cervone said the defense has the obligation to ask questions at a 

deposition.  Mr. Cervone said he could see where the individual prosecutor had an 

obligation to find out.  But circulating an email or making phone calls is too broad.   

 Dean Acosta said the prosecuting authority is the office, thus making any 

employee aware of the disclosure requirement.  If you say that you are imposing an 

affirmative obligation this would extend even if a person has left the office.  Mr. 

Cervone said this is just not doable.   

 Judge Perry asked why this information could not be divulged during a 

deposition of the witness.  Ms. Daniels responded by saying the witness is not 

always truthful.  Judge Perry replied that the Commission was placing an 

affirmative duty to have the prosecutor find out the information. 
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 Mr. Fingerhut wondered if there was a minimal consensus to use the term 

“prosecutor” rather than “prosecuting authority.”  He asked if that amendment 

would affect other parts of the rule.  He said he preferred keeping the language 

“prosecuting authority.” 

 Judge Perry commented that in the future he strongly recommended that a 

database be kept regarding informants who testify.  But he recognized that getting 

agencies to do this is something that might not occur. 

 Judge Perry reminded the members that the Commission discussion was 

now centered on the informant’s prior history of cooperation.  This history could 

be something that is in the possession of the prosecutor, or the prosecutor’s office, 

or even outside the office.   

 Dean Acosta asked Mr. Fingerhut if he was willing to change the language 

in the proposal to substitute the term “prosecutor” for the term “prosecuting 

authority.”  Mr. Fingerhut felt more comfortable leaving the wording as is. 

 Dean Acosta moved to amend the words “prosecuting authority” to the word 

“prosecutor.”  The motion passed by a vote of 10 to 6.     

 The Commission then voted 16 to 2 to recommend the following language 

for subdivision (v) of the rule: 

 (v)   “the informant witness’ prior history of cooperation, in return for any 

benefit, actually known to the prosecutor.”   This language is identical to the FPAA 
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suggestion except the substitution of the word “prosecutor” for the term 

“prosecuting authority.” 

 At the May 21, 2012 meeting, the Commission, by a unanimous vote, 

modified the language in subdivision (v) of the rule.  The revision reads: 

 (v)  “the informant witness’ prior history of cooperation, in return for any 

benefit as known to the prosecutor.” 

 Mr. Fingerhut directed the Commission’s attention to the following language 

contained in subdivision (vi) of the workgroup proposal:  “Any other evidence 

relevant to the informant witness’ credibility.”  This proposal of the workgroup 

was rejected by the FPAA.  Mr. Fingerhut explained that the workgroup culled this 

out of the thirty of more possibilities regarding the issue of an informant witness’ 

credibility.  He said a majority of the workgroup did not think the language would 

hurt. 

 Mr. Coxe asked if this sentence was rejected by the Commission when 

approving the language in subdivision (iv) of the proposal which states:  “Whether 

the informant witness has received, or expects to receive, anything in exchange for 

his or her testimony.”  Judge Perry thought that Mr. Coxe made a good point. 

 Ms. Barzee said she understood the purpose of the language, but Brady and 

Bagley (U.S. v. Bagley, 473 U.S. 667 (1985)), already require this.  The state has to 
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provide this about any witness.  It might be misinterpreted to mean just informant 

witness information, not everyone.   

 Mr. Fingerhut agreed with Ms. Barzee, but thought the Commission needed 

to do more.  He noted that Brady has not stopped discovery violations.  He asked 

how it could hurt to send this message.  He noted that much of what the workgroup 

had done could be said to be redundant, but the group was trying to highlight 

things to reduce wrongful convictions.   

 Mr. Smith opined that this was an invitation to disaster.  It is an impossible 

standard.  He moved to reject subdivision (vi) contained in the workgroup 

proposal.  The Commission voted 15 to 3 to delete subdivision (vi).  Mr. Fingerhut, 

Professor Nunn (proxy vote by Mr. Fingerhut) and Ms. Daniels voted in favor of 

the workgroup proposal.   

 The final version of the recommended amendments to rule 3.220 is set forth 

below and at Appendix G of this report. 

3.220(b)(1)(A)(i) 

 (8) informant witnesses, whether in custody, who offer testimony concerning the 

statements of a defendant about the issues for which the defendant is being tried.  

3.220(b)(1)(M): 

  whether the state has any material or information that has been provided by 

an informant witness, including: 
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  (i)  the substance of any statement allegedly made by the defendant 

about which the informant witness may testify; 

  (ii)  a summary of the criminal history record of the informant 

witness; 

  (iii)  the time and place under which the defendant’s alleged statement 

was made; 

  (iv)  whether the informant witness has received, or expects to 

receive, anything in exchange for his or her testimony; 

  (v)  the informant witness’ prior history of cooperation, in return for 

any benefit, as known to the prosecutor.  

Committee Notes 

2012 Amendment.   

 3.220(b)(1)(A)(i)(8) is not intended to limit in any manner whatsoever the 

discovery obligations under the other provisions of the rule. 

 3.220(b)(1)(M)(iv)  The committee recognizes the impossibility of listing in 

the body of the rule every possible permutation expressing a benefit by the state to 

the informant witness.  Although the term “anything” is not defined in the rule, the 

following are examples of benefits that may be considered by the trial court in 

determining whether the state has complied with its discovery obligations.  The 

term “anything” includes, but is not limited to, any deal, promise, inducement, pay, 
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leniency, immunity, personal advantage, vindication, or other benefit that the 

prosecution, or any person acting on behalf of the prosecution, has knowingly 

made or may make in the future.  

 The Commission discussed whether the proposed rule amendment should be 

sent to the Court via a petition to amend the rule, or as a recommendation that the 

Court direct The Florida Bar Criminal Procedure Rules Committee to study the 

Commission proposal and determine if a rule amendment was in order.  The 

Commission recognizes that any amendment to rule 3.220 has far reaching 

implications, both for current and future cases and cases that are not final but are 

on appeal.   

 The Commission is of the opinion that the Bar committee, comprised of 

judges, prosecutors, and defense attorneys who are experts in criminal law, is best 

suited to determine if the Commission proposal is workable, and has merit.  In 

addition, the Commission members expressed a concern that there is no 

mechanism in place for any staff at the Office of the State Courts Administrator to 

follow-up on a rule petition filed by the Commission.  The Commission will be 

disbanded on July 1, 2012.  There will be no staff institutional knowledge available 

to file any response to comments filed in the event a case is created by the filing of 

a petition.  
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(e) Improper/Invalid Scientific Evidence 

 The impetus behind many states forming innocence commissions was that 

exonerees were proven to be innocent using the latest scientific technology: DNA 

testing.  Starting in the late 1980s, for the first time in history, conclusive test 

results showed that despite other evidence and a trial by jury, people were 

convicted and imprisoned for crimes that they did not commit.  The advent of 

DNA testing also showed the law enforcement, legal, and scientific communities 

that other types of scientific evidence were not as accurate or reliable as previously 

thought. 

 Examples of improper scientific evidence include:  Bite mark analysis, dog 

sniffing, and comparative bullet lead analysis.  In some past wrongful conviction 

cases, experts testified that a bite mark on a victim’s body could be individualized 

to a particular defendant, or that a dog could sniff a defendant’s scent at a crime 

scene long after the fact.  Some scientific disciplines, such as serology and 

hair/fiber analysis, are generally accepted as valid.  Yet, there is still the potential 

for improper analyst testimony.  Many exonerees’ cases had scientifically valid 

testing done by crime analysts, but the analysts testified to false, incomplete, or 

misleading conclusions in court.   

 Access to DNA testing, both before and after trial, maintaining quality 

forensic laboratories and evidence preservation are the key issues for scientific 
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evidence.  In addition to looking at the science, the Commission looked at funding 

concerns, which will only likely increase as DNA testing becomes more common 

and the techniques become more sophisticated. 

 The subject of improper or invalid scientific evidence was first discussed at 

the February 13, 2012 Commission meeting.  At the meeting, the members were 

educated on what recommendations have been made regarding this topic by the 

following entities: 

 (1) California Commission on the Fair Administration of Justice 

 (2) Illinois Governor’s Commission on Capital Punishment 

 (3) Massachusetts Boston Bar Association Task Force 

 (4) New York State Justice Task Force 

 (5) New York State Bar Association Task Force 

 (6) Pennsylvania Advisory Committee on Wrongful Convictions 

 (7) Texas Timothy Cole Panel on Wrongful Convictions 

 (8) Innocence Commission of Virginia 

 (9) Wisconsin Avery Task Force 

 (10) American Bar Association Recommendations 

 (11) The Justice Project 

A description of the recommendations of each of these bodies is set forth in a 

PowerPoint presentation located in this report at Appendix D. 
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 Several states require forensic laboratory accreditation.  Mandatory 

accreditation is not required in Florida.  The Florida Department of Law 

Enforcement (FDLE) requires that its laboratories be accredited by the non-profit 

American Society of Crime Laboratory Directors /Laboratory Accreditation Board 

(ASCLD/LAB).  The ASCLD/LAB forensic lab accreditation process is rigorous, 

with on-site annual inspections.  In addition, Florida has five regional forensic 

laboratories that have their own policies that are not overseen by FDLE.  These 

laboratories are also accredited by ASCLD/LAB.   

 Ms. Daniels explained that busy, stressed public defenders do not have the 

knowledge, time, and resources to handle all of the forensic science issues.  Public 

defenders have a fund for experts, but it is very limited.  Due process funds for 

public defenders are falling short.  Ms. Daniels has read through all of the 

Innocence Project cases and of the 228 exonerations, 116 were due to improper 

scientific evidence involved in the trial.  Therefore, more than 50% of wrongful 

convictions are due in part to bad scientific evidence.  She noted that if a public 

defender receives forensic evidence in discovery, he or she can’t ask FDLE to test 

it without a judge’s order.  Ms. Daniels explained that each public defender office 

has access to a due process fund which covers court reporting, DNA testing, and 

expert witnesses.  Half of her funding goes to court reporting, so little is left for 

experts.  
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 Mr. King commented that his office has a different perspective.  His budget 

covers the overage for the public defender at the end of the year.  To say that they 

do not hire experts, in his opinion, is not correct.  He closely regulates due process 

money.  He currently has a case where private conflict counsel has engaged seven 

out-of-state experts and has kept secret the ones who gave information that he 

doesn’t like.  They not only hire experts, they typically hire the most expensive 

experts.  There are at least four different labs in Florida that do independent work; 

there is no need to go outside of Florida.  Mr. King suggested the Commission look 

at regulating fees and people who are hired.   

 Ms. Daniels expressed support for preserving evidence, no matter what the 

Commission recommends on the other issues.  

 Ms. Snurkowski said she would support a “best practices” recommendation 

by the Commission for forensic evidence. 

 Judge Perry thought the major issues were:  (1) the preservation of evidence 

(2) better education for lawyers and (3) continuing education on how to handle 

scientific evidence.   

 Sheriff Cameron said that he did not think the Commission should end 

without recommending more money for funding.  If the Commission does not 

recommend more funding, it has not fulfilled part of its mission. 
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 A complete discussion of this topic is contained in the Commission minutes 

of the meeting, located at Appendix D. 

 The Commission met on March 12, 2012, and continued its review of this 

topic area.  Since several states require mandatory accreditation of its crime 

laboratories, the members desired to hear from an expert from FDLE regarding 

how accreditation works in Florida.  Ms. Amanda Julian, the Forensic Services 

Quality Manager for the department, addressed the Commission. 

 Ms. Julian explained to the members that there is a difference between 

accreditation and certification.  Laboratories are accredited and examiners are 

certified.  Neither accreditation nor certification is mandatory in Florida.  

 The FDLE crime laboratories are located in Tallahassee, Pensacola, Tampa, 

Jacksonville, Orlando, Fort Myers, and Daytona Beach.  There are no FDLE 

laboratories in the southeast portion of the state.  If a service is needed and a local 

laboratory cannot provide assistance, Fort Myers or Tampa laboratories can 

provide the service.  Local laboratories, which are also accredited, exist in Broward 

County, Indian River County, Miami-Dade County, Palm Beach County, and 

Pinellas County.  In addition, there are accredited government forensic laboratories 

in Seminole County, Manatee County, the State Fire Marshal, and the Drug 

Enforcement Agency in Miami.  
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  FDLE crime laboratories offer forensic disciplines in the following areas:  

Biology (DNA), chemistry, crime scene processing, digital evidence, DNA 

database, firearms and toolmarks, impression evidence, latent print processing and 

comparison, questioned documents, toxicology and trace evidence. 

 The American Society of Crime Laboratory Directors/Laboratory 

Accreditation Board (ASCLD/LAB) and the Forensic Quality Services, Inc. (FQS) 

are the two main accrediting bodies in the United States.  ASCLD/LAB first began 

accrediting laboratories in 1982.  ISO 17025 is an international set of standards for 

testing laboratories.  Over 400 standards are required to be met.  The program 

requires full scope on-site visits by assessors every five years, annual reduced 

scope on-site visits, and an annual report to be filed by the laboratory.  Corrective 

action requests are issued by ASCLD/LAB when compliance with a standard does 

not occur.  Laboratories must come into compliance or face sanctions.  FDLE was 

first accredited in 1990 before any federal requirements existed.   

 Laboratories pursue accreditation for the following reasons:   

(1) Accreditation provides a minimum standard for how to operate a forensic 

laboratory (2) accreditation instills confidence in law enforcement and the court 

system (3) federal grant monies are available and (4) accreditation permits 

participation in the Combined DNA Identification System (CODIS).  Reasons that 

some laboratories are not accredited include financial considerations, not being 



The Florida Innocence Commission-Final Report 
 

99 
 

receptive to oversight, and the time and effort it takes to maintain the accreditation.  

 Accreditation requires maintaining a multi-part quality system.  As part of 

the quality system, FDLE has the following in place:  (1) personnel qualifications 

(2) training (3) competency testing (4) policies and procedures (5) validation and 

performance checks (6) proficiency testing (7) case file review (8) testimony 

review (9) technical leaders (10) internal and external audits (11) corrective and 

preventive action (12) safety program and (13) proper facilities and equipment. 

 There are certain qualifications needed to become a laboratory analyst.  

Science based degrees are becoming the norm in all disciplines.  Specific classes 

are required for DNA analysts that are tied to federal standards, such as (1) 

genetics (2) molecular biology (3) biochemistry and (4) statistics. 

 ASCLD/LAB requires FDLE to have a documented training program.  

Crime laboratories in Florida tend to train specialists, not generalists.  Components 

must include general knowledge of forensic science, ethical practices in forensic 

science, and applicable criminal/civil law and procedures.  There are readings, 

practical exercises, and oral/written tests.  The average length of an analyst training 

program is eleven months. 

 Competency testing is required before an analyst can handle casework 

independently.  Practical tests (oral board and mock trial) are given so the analyst 
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can demonstrate the understanding of the scientific principles being applied.  

Practical exercises demonstrate the ability to perform tests. 

 FDLE developed forensic manuals long before accreditation required them.  

The manuals give the framework for what needs to be done and how to do it.  

Manuals ensure consistent application of scientific processes and interpretation of 

results.  They give guidance on handling unusual circumstances. 

 FDLE requires proficiency testing for each analyst.  Annual testing is 

required of each member.  There are three types of tests (1) external – which test 

the laboratory’s quality system (2) internal – which tests the individual’s skills and 

(3) blind testing – which test both the quality system and individual skills. 

 ASCLD/LAB requires administrative review on all cases and technical 

review on a sampling of cases.  FDLE conducts a 100% technical and 

administrative case file review.  In 2011, FDLE released 74,650 laboratory 

submissions.   

 ASCLD/LAB requires that testimony of analysts be reviewed at least once a 

year.  This review is typically handled by a prosecutor or laboratory supervisor. 

 Technical leaders are also part of the accreditation process.  These leaders 

provide technical expertise and guidance for forensic disciplines.  They are 

required for accredited laboratories that do not have supervisors technically 

competent in areas they manage.  Technical leaders are required for accredited 
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DNA laboratories.  The leader must have an advanced degree.  A DNA technical 

leader has the authority to suspend casework in a laboratory for technical issues. 

 The accrediting bodies (ASCLD/LAB and FQS) and federal standards all 

require internal and external audits.  At a minimum, FDLE must perform an annual 

internal audit.  External audits are required once every two years for DNA. 

 Corrective and preventive action plays a crucial role in accreditation.  

Having a system in place to review and correct issues is crucial.  Within FDLE, the 

quality manager, laboratory chief, section supervisor and technical leader are all 

involved.  Documentation is reviewed specific to the incident and from the time 

frame the incident occurred.  Corrective actions are tailored to address specific 

issues and may include, but not be limited to (1) amended reports (2) notifications 

(3) retesting (4) retraining and (5) procedural changes. 

 Having in place a safety program is an accreditation requirement.  There are 

laboratory safety concerns with regard to (1) chemical hazards (2) biological 

hazards (3) firearms and (4) compressed gases. 

 Ms. Daniels asked if there were states that require mandatory accreditation.  

Ms. Julian responded by advising that five states have mandatory accreditation.  Of 

those states, three also require certification.  A couple of states made it mandatory 

from commission recommendations.  She noted that there is usually a driving force 
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behind mandatory accreditation such as a criminal case.  New York and Texas 

accreditations were driven from commission action.   

 Following the presentation by Ms. Julian, the Commission members 

engaged in a lengthy question and answer session.  The dialogue between Ms. 

Julian and the Commission is set forth in the Commission minutes located at 

Appendix E of this report. 

 Based on the materials reviewed by the Commission, and the presentation of 

Ms. Julian, the Commission is satisfied that there is no need to recommend a 

mandatory accreditation requirement for Florida laboratories.   

 At the March 12, 2012 meeting, the Commission was educated regarding the 

statutory requirements for DNA testing in Florida.  Assistant FDLE Commissioner 

Jim Madden presented information to the Commission. 

 Mr. Madden advised the Commission that DNA testing is very expensive 

and fiscally impactful.  He provided the Commission members with a handout 

addressing DNA database expansion, laboratory equipment, laboratory analysts for 

CODIS administration, and DNA case work capacity.   

 Mr. Madden noted that through the next fiscal year budget, FDLE has a 

$500,000 grant to buy kits for DNA database expansion.  Because of FDLE’s 

accreditation, it gets federal grants and the use of rapid identification devices that 

can look at fingerprints to determine whether that person’s profile is in a DNA 
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database.  This is much easier than taking swabs from everybody and it does not 

cost the State of Florida anything.  

 Mr. Madden said that DNA has had the biggest impact on crime reduction in 

Florida.  In order to keep up with submissions, there are case acceptance policies.  

FDLE has reduced the number of incoming chemistry cases and put them into 

biology/DNA.  FDLE needs ten more analysts just to remain where it is now.  He 

said that FDLE was proud of its training programs and what it does as an agency, 

specifically in biology.  He commented that in the end of a three-year period, the 

analysts are free agents.  The military will recruit them without having to train 

them, thus saving an enormous amount of money.  The loss of analysts by FDLE 

means that the agency has to put people through another year of training.  FDLE 

continues to strive to implement retention programs.  It is an important tool for the 

agency to be able to pay the biologists a competitive salary.   

 Mr. Madden covered the following areas with the Commission members. 

DNA Database Expansion 

 In 2010, the Florida Legislature expanded DNA collection to include arrest-

based collection and established a 10-year implementation period. 

 On July 1, 2011 FDLE began accepting submissions of DNA samples 

collected from persons arrested for felony crimes set forth in Chapters 782 
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(murder), 784 (assault and battery), 794 (sexual battery), and 800 (lewd or 

lascivious acts). 

 Florida’s Legislature provided funding for additional DNA kits needed to 

process the increased volume of submissions resulting from expanded collections; 

however funding was not provided for purchase and deployment of equipment 

needed to automate the collection process.  This equipment is critical to FDLE’s 

ability to process more sample volume without increasing database staff or creating 

a backlog of DNA samples waiting to be analyzed and entered into the DNA 

database.  

 Initial efforts by FDLE to address the added workload resulted in identifying 

grant funding to purchase Rapid Identification (RID) devices to begin automated 

DNA collection.  The technology will reduce collection documentation errors and 

prevent duplicate DNA sample collections.  FDLE is in the final stages of 

deploying approximately 200 RID devices, giving all counties RID capability by 

June 2012. 

 Assessments and follow-ups are being conducted, and FDLE anticipates that 

an additional 50 RID devices should be purchased at a cost of $3,969 per device 

for a total of $198,450. 

 The second phase of arrest-based DNA collection begins January 1, 2013, 

for Chapters 810 (burglary) and 812 (theft and robbery).  FDLE anticipates this 
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expansion phase will again increase the volume of submissions to the DNA 

Database by an estimated 21,184 additional samples in 2013, requiring an 

additional $593,152 for DNA kits used for collection and other laboratory supplies 

that are consumed in the analysis process.  ($28 x 21,184 = $593,152). 

Laboratory Equipment 

 FDLE labs currently use the AB 3130 Genetic Analyzer instruments with 

GeneMapper software for DNA analysis.  The AB 3130 instruments and software 

are reaching their end-of-life cycle and will not be produced or supported within 

the next three years.  FDLE must replace these instruments with the more current 

model AB 3500.  Replacing the current 13 instruments will cost $160,000 per 

instrument for a total of $2,080,000.  In addition FDLE will need 130 licenses for 

the GeneMapper software at $8,000 per license for a total of $1,040,000.  Total 

funding for the Genetic Analyzer replacement and accompanying software licenses 

requires $3,120,000. 

Crime Laboratory Analysts For CODIS Administration 

 The increased volume of submissions to the DNA Database will generate an 

increase in the number of DNA profiles submitted to the Combined DNA Index 

System (CODIS), and generate a corresponding increase in the number of CODIS 

matches.  The increase in the number of CODIS matches will increase the 
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workload for regional crime laboratory analysts assigned as CODIS 

Administrators.   

 Currently, CODIS Administrator duties are assigned to regional case 

working crime laboratory analysts, which reduces time available for case work.  

Increasing the CODIS workload will further divert existing crime laboratory 

analysts to full-time CODIS Administrator duties, and negatively impact FDLE’s 

biology case work backlog and turnaround time, thereby delaying the upload of 

new DNA profiles to the national database.  

 To accommodate the increased workload associated with increased CODIS 

hits, FDLE has proposed adding a new crime laboratory analyst position to serve 

as regional CODIS Administrator in each region.  This initiative will cost an 

estimated $470,547 for six new crime laboratory analysts dedicated to handling the 

additional CODIS workload generated by arrest-based collections and help to 

avoid diverting additional case working analysts to CODIS administration. 

DNA Case Work Capacity 

 Demand for DNA services continues to increase.  Improvements in 

instrumentation have made it possible to analyze evidence when even a small 

amount of genetic material is available.  Also improved methodologies such as 

YSTR and Mini-filer technology make it possible to analyze evidence that 

previously would not have provided usable profiles.  Awareness of DNA 
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capabilities has also contributed to demand, which resulted in more than 20,600 

requests for DNA services in 2011. 

 FDLE prides itself on the success of its biology training program; this 

success creates an extraordinary benefit for FDLE but also an opportunity for other 

entities to recruit trained biologists without expending training dollars or time. 

FDLE strives to retain its members, but without financial incentives, this at times 

proves difficult.  FDLE continues to explore the reinstatement of a retention 

program to reward those trained analysts and remain competitive in the biology 

laboratory environment. 

 FDLE has 85 biologists working in six crime laboratories throughout the 

state.  These analysts can handle about 18,400 service requests each year.  To keep 

pace with current demand for service, FDLE needs to add 10 biology case working 

analysts to current staff, in order to avoid increasing backlogs and lengthening 

turnaround times for law enforcement contributors.  Total funding for 10 new 

crime lab analyst positions requires $784,245.   

 The interplay between Mr. Madden and the Commission members is set 

forth in the March 12, 2012 minutes located at Appendix E. 

 Based upon the presentation of Assistant Commissioner Madden, the 

Commission makes the following recommendations to the Florida Legislature: 
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 (1)  Funding to purchase 50 rapid identification devices at a cost of $3,969 

per device for a total of $198,450. 

 (2)   Funding to purchase 21,184 DNA kits used for collection and other 

laboratory supplies that are consumed in the analysis process, in the amount of 

$593,152. 

 (3)  Funding to purchase 13 AB 3500 Genetic Analyzers at a cost of 

$160,000 per instrument for a total of $2,080,000.  In addition, funding is needed 

to purchase 130 licenses for the GeneMapper software at $8,000 per license for a 

total of $1,040,000.  Total funding for the Genetic Analyzer replacement and 

accompanying software licenses requires $3,120,000. 

 (4)  Funding of $470,547 for six new crime laboratory analysts dedicated to 

handling the additional CODIS workload generated by arrest-based collections to 

help avoid diverting additional case working analysts to CODIS administration. 

 (5)  Funding of $784,245 for 10 new crime laboratory analyst positions to 

keep pace with current demands for service. 

 At the conclusion of the presentation by Ms. Julian, the Commission turned 

its attention to crime scene investigations.  Mr. Tim Whitfield, the Director of 

Scientific Investigations Section for the Hernando County Sheriff’s Office 

appeared before the Commission. 
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 Mr. Whitfield advised the Commission that he has been involved with law 

enforcement for 37 years, and 35 of them have been in crime scene analysis.  He 

commented that in Florida, not all agencies go about crime scene investigations in 

the same way.   

 Mr. Whitfield noted that law enforcement agencies in Florida have different 

requirements for crime scene investigators.  Some require just a high school 

diploma and a drug screen.  Some agencies do not have crime scene specific units 

at all.  Some may request the services of FDLE for major cases.  Most agencies 

recognize the need to have experts.  Some do in-house training.  Pinellas County 

has approximately forty-five crime scene investigators.  They require a crime scene 

degree and an applicant has to pass a mock crime scene examination.   

 Training and certification of crime scene investigators is provided through 

formal education at St. Petersburg Junior College, St. Leo University, Keiser 

University, Kaplan University, Palm Beach State College, the University of South 

Florida, Florida International University, the University of Florida, and Stevenson 

University.  There also is an Institute of Police Technology and Management 

through the University of North Florida.   

 Mr. Whitfield told the members that there are in-house field training 

programs provided by local law enforcement agencies.  Most agencies require 

practical exams and annual testing.  But not all law enforcement agencies do this.  
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 Mr. Whitfield noted that private institutions offer crime scene certifications.  

But he was not sure what the term “certification” actually means.  Does it mean a 

person is qualified to do crime scene investigations, or is the person an expert in 

doing crime scene investigations?  He commented that some certifications require 

no examinations. 

 Mr. Whitfield told the Commission that the International Association of 

Identification (IAI) offers three levels of certification as (1) a crime scene 

investigator (2) a crime scene analyst, or (3) a senior crime scene analyst.  The 

problem with establishing three levels is that the defense can argue that the lowest 

level is not as good as the two upper levels.  This creates a problem in testifying. 

 Other types of certifications that are available through the IAI are blood 

splatter, forensic art, latent print examiner, forensic photography and crime scene 

reconstruction. 

 Mr. Whitfield briefed the Commission members on the collection, storage 

and preservation of crime scene evidence.  All the colleges and universities 

mentioned by Mr. Whitfield have courses for this subject area.  He educated the 

members on certain principles such as the Associative Triangle (linking the victim 

to the subject to the crime scene) and the Locard Exchange Principle (whenever 

you enter an environment, you add to it and detract from it).  Collection, storage 

and preservation of evidence include the sequential processing method (visual 
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examination, light energy scan, photography and video), and evidence collection 

using sterile instruments (scalpels, razors, water, swabs).  The FDLE submission 

manual is referenced when packaging and submitting crime scene evidence to 

laboratories for testing.  Examples of items submitted are biological (organic), 

weapons, casings, projectiles, and latent print evidence.  After crime scene 

evidence is collected, an agency has to make a determination regarding the 

selection of a crime laboratory (state, federal, or private).  This selection process is 

driven by the type of evidence that is secured at the crime scene. 

 Mr. Whitfield advised the Commission members that certain databases are 

available to assist agencies.  Examples are (1) Automated Fingerprint Identification 

System (2) Combined DNA Index System (3) National Integrated Ballistics 

Information Network and (4) National Missing and Unidentified Persons System. 

 The last component of collection and preservation of crime scene evidence is 

the courtroom testimony of the expert witness.  Mr. Whitfield noted that several 

colleges and universities offering training and certification of crime scene 

investigators include courses on courtroom testimony.   

   Mr. Whitfield advocated statewide standards for crime scene technicians. 

He recommended that all crime scene investigators be required to take a 

proficiency examination.  In addition, he would like to see a formal academy 

established similar to what is offered by the Criminal Justice Standards and 
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Training Commission.  Right now, crime scene investigators may be certified or 

they may not be.  He has visited law enforcement agencies where no person in the 

department is certified in any discipline. 

 Mr. Whitfield noted that some departments don’t require formal training or 

education, but they do give entrance exams.  He commented that at the Hernando 

County Sheriff’s Office they hire investigators with a two year degree, but prefer a 

four year degree along with an examination. 

 At the conclusion of Mr. Whitfield’s presentation, the Commission 

discussed possible recommendations.  Judge Perry thought there needed to be 

uniform certification for crime scene technicians.  Ms. Daniels voiced her support 

for this suggestion.  She commented that you can have certification programs and 

degrees, but unless you’ve been tested, a critical part is missing.  Professor Nunn 

noted that the issue is not so much training, but rather testing and continuing 

professional education. 

 There was consensus among the Commissioners to recommend a 

certification program for crime scene technicians so that they must pass a test.  The 

testing would be conducted by the Criminal Justice Standards and Training 

Commission.  Judge Perry restated the recommendation as:  “The Commission 

recommends that the Criminal Justice Standards and Training Commission 

establish a program for crime scene technicians to be certified by written 
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examination, and further continuing testing be performed, in order to retain a 

certification.”  Commissioner Bailey reminded the Commission that this will have 

a fiscal impact on the training centers whose funds are about to be cut again.  There 

is a cost associated with validating the test being administered.  He suggested that 

the Commission recommend that funds be appropriated by the Legislature. 

 The Commission next considered another possible recommendation that 

FDLE crime laboratories be made more readily available to the public defenders 

for forensic examinations.  Ms. Daniels stated that she had consulted with FDLE 

and this could increase FDLE’s workload.   

 Professor Nunn was concerned about a constitutional issue.  When a 

defendant utilizes the services of a private laboratory, the results of any 

examination are not disclosed to the state.  There is no obligation on the part of the 

defense to turn over to the prosecution evidence that is incriminating.  However, if 

the defense uses the services of an FDLE crime laboratory, state law requires that 

the results of the examination be furnished to the state.  If a defendant is in the 

position of being forced to disclose information that would be incriminatory, then 

the issue is whether or not to take that risk.  A person will waive the right against 

self incrimination to see if there is a valid claim.  Professor Nunn thought a better 

way is to simply say that defense attorneys, both public and private, should be 



The Florida Innocence Commission-Final Report 
 

114 
 

entitled to expert assistance when reasonably necessary, and funding should be 

provided for it.   

 Professor Nunn was also concerned that not enough judges are granting 

access to laboratory testing.  Judge Perry commented that in Orlando, if the 

defense files a motion that is more than a fishing expedition, the court funds it if 

the defendant is indigent.  Availability is there if a legal basis can be stated.  The 

cost of the examination comes out of due process funds. 

 Based on Commission discussion at the March 12, 2012, April 16, 2012, and 

May 21, 2012 meetings, the Commission voted unanimously to recommend that 

the Florida Legislature provide more funding to public defenders, criminal conflict 

and civil regional counsel, and conflict counsel to use FDLE crime laboratories, or 

increase funding for public defenders for private testing.   

 At the March 12, 2012 Commission meeting, the members acknowledged 

that forensic science is becoming more common in criminal investigations and in 

the courtroom.  Prosecutors and defense attorneys are confronted with challenges 

over the introduction of scientific and extremely technical evidence.  The trial 

courts must evaluate the relevance, reliability and admissibility of the evidence 

being proffered.  The Commission noted that a bill filed during the 2012 legislative 

session would have changed the standard of admissibility of expert witness 

testimony in Florida from the Frye test to the Daubert standard.  See Daubert v. 

http://en.wikipedia.org/wiki/Daubert_v._Merrell_Dow_Pharmaceuticals
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Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).  In Daubert, the United States 

Supreme Court held that the Federal Rules of Evidence superseded Frye as the 

standard for admissibility of expert evidence in federal courts.  The bill to change 

the standard in Florida failed in the Legislature.   

 Judge Perry cited the Marsh v. Valyou opinion (977 So. 2d 543 (Fla. 2007)).  

Judge Perry noted that Florida adheres to the Frye test but only where the expert 

opinion is based on new or novel scientific techniques.  Judge Perry noted that 

most expert opinion testimony is not subject to Frye, such as an opinion based only 

on the expert’s experience and training.  Judge Silvernail opined that if Florida had 

strictly applied the Frye standard, the courts might not have accepted 

mitochondrial DNA.  He advised the Commission to be very careful when 

considering changing the standard for admissibility.  Mr. Smith concurred.  He said 

the beauty of Frye is that it does have some flexibility and allows for other tests.  It 

is not perfect, but it is better than some of the alternatives.  Mr. Smith noted that 

there will always be alchemy and quackery when it comes to “scientific” evidence.  

He suggested that the Commission had done the best that it can, and we have to 

trust the system. 

 The Commission elected to not make any recommendation with regard to 

changing the standard of admissibility in Florida. 

http://en.wikipedia.org/wiki/Daubert_v._Merrell_Dow_Pharmaceuticals
http://en.wikipedia.org/wiki/Federal_Rules_of_Evidence
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 Judge Perry asked if there were any other suggestions regarding scientific 

evidence.  Ms. Daniels thought there should be a presumption of some kind that if 

there is evidence that has not gone through an accredited crime laboratory it should 

be not be admissible.  The Commission took no action on this recommendation. 

 At the April 16, 2012 Commission meeting in Orlando, the Commission 

again discussed the topic of scientific evidence.  A complete discussion of the 

subject is contained in the minutes of the April 16, 2012 meeting.  The minutes are 

attached at Appendix F. 

 Judge Perry pointed out that the members also discussed other possible 

recommendations at the March meeting, but did not vote on the proposals.  These 

proposals are: 

 (1)  Education for judges on the admissibility of expert testimony regarding 

scientific evidence. 

 (2)  State Attorneys should notify FDLE if a case is dismissed or ends in a 

plea agreement so evidence is not unnecessarily tested at their laboratories. 

 Judge Perry said there was no disagreement that judges should be educated.  

Judge Silvernail noted that scientific evidence was not part of the curricula for the 

new judges.  It is part of the annual education conference for circuit judges.  Judge 

Perry moved that the Commission recommend that the New Judges College 

provide education on the admissibility of expert testimony.  The language of the 
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proposal reads:  “The Florida Judicial College program annually provide education 

at the New Judges College on the admissibility of expert testimony.”  The motion 

passed by a unanimous vote of the Commission. 

 The Commission was unanimous in recommending that the FDLE crime 

laboratories be notified by the state attorney when a criminal case is closed.  The 

recommendation reads:  “State Attorneys should notify FDLE if a case is 

dismissed or ends in a plea agreement so evidence is not unnecessarily tested at the 

laboratories.”  

(f)   Evidence Preservation 

 The issue of preserving evidence collected by law enforcement during the 

investigation of a crime was discussed by the Commission at the April 16, 2012 

meeting.  The focus of the discussion centered on the preservation of any evidence 

that may be suitable for DNA testing that could lead to exonerations of innocent 

persons.  See pages 23-29 of the Commission minutes attached at Appendix F for 

the full discussion on this topic. 

 Governmental entities and law enforcement agencies are accumulating more 

physical evidence and storing it for longer periods of time.  This is causing fiscal 

issues due to storage costs and the hiring of additional personnel to inventory and 

manage the ever-growing inventory.  Because of the advancements in the science 
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of DNA, the Commission recognizes that potentially any physical evidence that is 

collected now, or in the future, may be suitable to DNA testing. 

 To address physical evidence accumulation, the 2010 Florida Legislature 

considered Senate Bill 2522.  The bill redefined current statutory requirements for 

governmental entities’ preservation of evidence that may contain DNA.  The bill 

contained the following language: 

  Governmental entities shall preserve physical evidence  

 potentially containing biological evidence on which a post-sentencing 

 testing of DNA may be requested if that evidence is secured in  

 relation to an investigation or prosecution of: 

 

  a serious crime for the period of time that the serious  

 crime remains unsolved; or 

 

  a serious crime for the period of time that an individual  

 is incarcerated based on a conviction for that serious crime  

 and is in the custody of an evidence-holding agency in this  

 state on July 1, 2010. 

 

  In a case in which the death penalty is imposed,  

 the evidence shall be maintained for 60 days after execution  

 of the sentence.  In all other cases, a governmental entity  

 may dispose of the physical evidence if; 

 

  the term of the sentence imposed in the case has  

 expired and no other provision of law or rule requires that 

 the physical evidence be preserved or retained; or 

 

  the physical evidence is of such a size, bulk, or physical  

 character as to render retention impracticable.  When  

 such retention is impracticable, the governmental entity shall  

 remove and preserve portions of the material evidence  

 likely to contain biological evidence related to the serious  
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 crime in a quantity sufficient to permit future DNA testing  

 before returning or disposing of the physical evidence. 

 

  Upon written request by the defendant in a case of a  

 serious crime, a governmental entity shall prepare an  

 inventory of biological evidence that has been preserved  

 in connection with that case. 

 

 Senate Bill 2522 was not enacted by the Florida Legislature.  The Senate 

Interim Report discussing the bill points out that the original bill filed in the 

Legislature was a collaborative effort between the Florida Police Chiefs 

Association and the Innocence Project of Florida.  However, amendments to the 

bill resulted in the Innocence Project of Florida and the Florida Public Defender 

Association not supporting the final version. 

 Defendants who have been convicted or who have entered a plea of guilty or 

nolo contendere after 2006 may petition for post-sentencing DNA testing under the 

Florida statutes and the Florida Rules of Criminal Procedure. 

 Sections 925.11 and 925.12 Florida Statutes (2011), address DNA testing in 

Florida.  Subsection (4) of section 925.11 covers the preservation of evidence.  In 

2006, the Florida Legislature eliminated the time limitations in which a person can 

file a petition seeking postconviction DNA testing.  It now appears that the 

government must preserve evidence until the end of a defendant’s sentence, 

because a defendant could potentially petition for the testing at any time.  It is also 

important to note that in 2006, the Legislature allowed people who entered a plea 
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of guilty or nolo contendere to felony charges to also seek postconviction testing.  

Together, these amendments have led to more physical evidence being retained for 

the possibility of DNA testing.  Subsection (4) of section 925.11 states: 

  (a) Governmental entities that may be in possession  

 of any physical evidence in the case, including, but not limited  

 to, any investigating law enforcement agency, the clerk of the  

 court, the prosecuting authority, or the Department of Law  

 Enforcement shall maintain any physical evidence collected 

 at the time of the crime for which a post-sentencing testing  

 of DNA may be requested. 

 

  (b) In a case in which the death penalty is imposed,  

 the evidence shall be maintained for 60 days after execution  

 of the sentence.  In all other cases, a governmental entity may  

 dispose of the physical evidence if the term of the sentence  

 imposed in the case has expired and no other provision of law  

 or rule requires that the physical evidence be preserved or retained. 

 

 In October 2010, The Florida Senate’s Committee on Criminal Justice issued 

Interim Report 2011-112.  As part of the report, Senate staff recommended 

amendments to s. 925.12, Florida Statutes.  The Senate Interim Report is included 

in this report at Appendix P. 

 Section 925.12 was enacted in 2006, and sets forth the requirements for a 

defendant to request DNA testing when he or she has entered a plea of guilty or 

nolo contendere in a felony case.  Subsection (3) of section 925.12 expresses the 

legislative intent that the Florida Supreme Court enact a rule of criminal procedure 
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requiring an inquiry by the trial court regarding DNA testing before accepting a 

plea in a criminal case.   

 Subdivision (d) of Florida Rule of Criminal Procedure 3.172 was adopted by 

the Florida Supreme Court in response to the legislative intent set forth in section 

925.12, Florida Statutes.  Subdivision (d) of the rule states: 

  “Before accepting a defendant’s plea of guilty or  

 nolo contendere to a felony, the judge must inquire whether  

 counsel for the defense has reviewed the discovery disclosed  

 by the state, whether such discovery included a listing or  

 description of physical items of evidence, and whether  

 counsel has reviewed the nature of the evidence with  

 the defendant.  The judge must then inquire of the defendant  

 and counsel for the defendant and the state whether physical  

 evidence containing DNA is known to exist that could  

 exonerate the defendant.  If no such physical evidence is  

 known to exist, the court may accept the defendant’s plea  

 and impose sentence.  If such physical evidence is known  

 to exist, upon defendant’s motion specifying the physical  

 evidence to be tested, the court may postpone the proceeding  

 and order DNA testing.” 

 

 Inquiries by the trial courts vary from circuit to circuit.  In the Ninth Judicial 

Circuit, a standardized form is signed by the state and defense covering the 

requirements of the rule.  In addition, judges make a specific inquiry at the time a 

plea is entered.  Some circuits rely on the form but the trial judges do not engage in 

an in-court inquiry.  

 The Commission discussed the possibility of recommending to the Florida 

Legislature that a central depository be created to store potential DNA evidence 
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taken from a crime scene.  As an alternative, a central depository could be created 

to handle only evidence that is stored, or could be stored, in postconviction relief 

proceedings.  Law enforcement agencies statewide could submit the evidence to 

the depository.  This method of storage would result in significant cost savings to 

local agencies.   

 However, the members recognized that there would be a significant cost 

factor involved in such an undertaking.  Considering that DNA science is ever 

evolving, it would be extremely difficult, if not impossible, to draft proposed 

legislation at this point in time.  There also was a concern among the members that 

attempting to change the way physical evidence is now handled by law 

enforcement agencies could possibly lead to the destruction of evidence that might 

be invaluable at a later date. 

 Law enforcement members of the Commission noted that evidence 

preservation is always an issue with law enforcement.  However, there is no push 

by agencies to change existing policies with regard to evidence retention.  

 At the conclusion of the discussion, the Commission by a unanimous vote, 

recommended that the Florida Legislature continues its work in evidence 

preservation for DNA testing under section 925.11 and section 925.12, Florida 

Statutes (2011), which could lead to the exoneration of innocent defendants. 
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(g) Professional Responsibility 

 When one thinks of wrongful convictions, an incompetent defense attorney 

or an overzealous prosecutor may spring to mind.  One study has shown that the 

single most definitive factor in whether a defendant receives a capital sentence is 

the quality of their defense attorney’s representation.  Robert H. Jackson, later a 

U.S. Supreme Court Justice and the lead prosecutor of the Nazi war criminals at 

the Nuremberg trials, said in 1940 as U.S. Attorney General in a speech to federal 

prosecutors:  "The prosecutor has more control over life, liberty, and reputation 

than any other person in America." 

 The Innocence Commission chose to focus its study of professional 

responsibility solely on defense attorneys and prosecutors due to the central role 

that both play in the criminal justice system.  Professional responsibility issues for 

both sides of the adversarial system have played a role in wrongful convictions. 

According to research conducted by the Innocence Project, 54% of the first 255 

DNA exonerees raised claims of ineffective assistance of counsel.  Further analysis 

by the Innocence Project shows that appellate courts rejected the overwhelming 

majority of these claims (81%).   

 In 2009, The Justice Project determined that prosecutorial misconduct was a 

factor in dismissed charges, reversed convictions, or reduced sentences in at least 
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2,012 cases since 1970, thirty-two of which involved the wrongful convictions of 

innocent individuals. 

 Innocence commissions and task forces in other states have made numerous 

recommendations for defense attorneys and prosecutors relating to professional 

responsibility.   Common recommendations for defense attorneys include increased 

educational and training requirements, especially for public defenders, as well as 

better compensation to retain experienced attorneys and to provide for trial 

expenses such as expert witness testimony.  For prosecutors, common 

recommendations include requiring policies for exculpatory material (Brady) 

disclosures, open discovery rules, and “best practices” manuals for training new 

lawyers.  Many of these states have also recommended increased funding for the 

judiciary. 

 Because attorney malpractice or misconduct may go undiscovered or 

unreported, addressing steps to increase professional responsibility amongst 

criminal practitioners is of the utmost importance. 

 The Commission met on May 21st and May 22nd in Tampa, Florida, to 

discuss the topic of professional responsibility.  Sheriff Bill Cameron, Mr. Todd 

Doss, Esquire, Mr. Ed Kelly, Esquire, State Attorney Brad King, Public Defender 

Julianne Holt, and Assistant Public Defender Rory Stein addressed the 

Commission.  The complete presentations and Commission discussion with the 
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speakers are contained in the Commission minutes, attached at Appendix H.  The 

presentations of Mr. King, Ms. Holt, Mr. Doss, Mr. Kelly, and Mr. Stein are 

relevant to both the issue of professional responsibility and the issue of funding of 

the criminal justice system.  However, the main thrust of their discussions with the 

Commission centered on funding and the continuing attempt to provide 

experienced attorneys to represent both the state and defense in criminal cases. 

Therefore, their presentations are addressed in section VI (h) of this report.   

 Sheriff Cameron addressed the Commission with regard to his thoughts on 

professional responsibility.  He listed four topic areas that he thought could be 

discussed by the members that were brushed over by the Commission at earlier 

meetings.   

 (1)   Suspect Identifications. 

 Sheriff Cameron noted that the Commission spent a great deal of time 

discussing photo arrays used by witnesses during criminal investigations and the 

use of independent photo line-ups. There also was discussion amongst the 

Commission members about in-court identifications.  Sheriff Cameron asked if the 

Commission should recommend that there be no in-court identification of the 

defendant.  The only identification evidence that would be admitted is the 

identification made during the investigation of the crime.  He noted that he was 

amazed that witnesses could identify a suspect in court when a great deal of time 
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had passed and the defendant had changed his or her appearance.  Sheriff Cameron 

said it made little sense to him that there is an in-court identification of the suspect.  

This raises a lot of questions about the validity of the identification.  

 (2)   Ineffective Assistance of Counsel 

 Sheriff Cameron noted that the Commission had listened to the testimony of 

four exonerees who appeared before the Commission.  The issue of the quality of 

the representation of these individuals was raised during the discussions.  He 

commented that the members had discussed the underfunding and the 

understaffing of the public defender’s office and the inexperience of some 

assistants.  He asked if the Commission should recommend that in at least capital 

and life cases, more experienced private counsel be required to be assigned to the 

case and that the state fund this counsel for the indigent defendant.  Sheriff 

Cameron said there is clearly a difference in the quality of representation between 

highly paid counsel and other attorneys. 

 (3)   New Technology Evidence Testing 

 Sheriff Cameron reminded the Commission that there had been discussions 

in some of the exoneration cases regarding continued requests to have old evidence 

tested with new DNA technology, but those requests were repeatedly denied by the 

courts.  It took Mr. James Bain, an exoneree, five years to get testing under the 

new science.  When new science appears on the market how do we address this in 
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the future?  Can we take discretion away from the trial court?  Do we recommend 

certain guidelines that the court must follow?  As science changes, this could 

become a greater issue of concern. 

 (4) DNA Funding 

 Sheriff Cameron commented that the single most current and relevant issue 

in trying to ensure fewer wrongful convictions is the funding of DNA sampling at 

the time of arrest and DNA evidence testing.  Sheriff Cameron noted that the 

Florida Legislature had passed a law permitting the taking of a DNA sample from 

a person who is arrested.  This legislation was an unfunded mandate.  He suggested 

that there is no greater thing the state can do than to provide adequate funding for 

laboratory funding for DNA testing of persons arrested for the commission of a 

crime. 

 After the presentation by Sheriff Cameron, the Commission turned its 

attention to the need for adequate training for prosecution and defense counsel.  

The Commission recognizes that inexperienced attorneys are deficient in the taking 

of depositions, filing and responding to suppression motions, and completely 

understanding the requirements of Florida’s rules of criminal procedure, including 

discovery. 

 Sheriff Cameron noted that all attorneys are members of The Florida Bar.  

He asked why state attorneys and public defenders could not have requirements set 
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by The Florida Bar to be continually educated in the field of criminal law and have 

the courses set by the Florida Prosecuting Attorneys Association and the Florida 

Public Defender Association.   

 Mr. Michael Ramage, General Counsel for FDLE, thought that there was 

room for law schools to focus on practical training for attorneys who desired to 

become assistant state attorneys or assistant public defenders.  Mr. Ramage said it 

is clear that law schools do not teach law students how to be assistant state 

attorneys or assistant public defenders.  Students receive very little practical 

experience.  Instead, they are taught legal theory.   

 Judge Perry asked why simulated training could not be provided so that 

attorneys get the basics without having to wait for a full training class.  Judge Perry 

suggested that one way to handle the issue was through on-line courses. 

 Ms. Barzee raised the issue of staffing in public defender and state attorney 

offices.  There is a question of whether you should have a young attorney handling 

a third degree felony, when the penalty could be thirty years, not five.   

 Ms. Daniels noted that the professionalism course required by The Florida 

Bar is not well suited for state attorneys and public defenders.  There are topics 

such as setting fees that are not relevant to what prosecutors and defense counsel 

do.  Ms. Daniels commented that her office has to pay for assistants to attend the 

course.  The attorneys have reported back saying they lose a half-day of work and 
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it is a waste of time.  Ms. Daniels recommended that public defenders, state 

attorneys and attorneys who do criminal appellate work for the Department of 

Legal Affairs have a separate professionalism program.   

 Ms. Snurkowski noted that there has not been any success in getting the Bar 

to change the curriculum.  The Bar does not acknowledge that there is a body of 

graduates who come out of law school and go to state offices. 

  Mr. Coxe commented that taking the professionalism course for new lawyers 

does not even require that an attorney leave his or her office to obtain the 

continuing education training.  He said one problem that has been identified is that 

attorneys do not recognize what Brady requires.  Rule 3.112 of the Florida Rules of 

Criminal Procedure requires that an attorney have twelve hours of special 

education on the defense of capital cases.  The rule does not say you take the 

course only if you can afford it.  For all lawyers it is not unreasonable to have a 

two hour program on Brady delivered on DVD or compact disk.  In the event an 

attorney fails to certify that the course has been completed, the attorney would be 

prohibited from representing any defendant in a felony case.  

 Mr. King advised that many years ago, a prosecutor could opt out of the 

professionalism training until such time as the person left the state attorney’s 

office.  The course is now mandatory for all attorneys who practice in Florida.  Ms. 

Daniels suggested that the previous requirement that the course be taken after the 
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attorney leaves the service of the public defender or state attorney be reinstituted. 

This would help in two ways.  First, the state attorneys and public defenders would 

not have to bear the $160.00 cost of the program.  The attorney could pay for the 

cost of the course when he or she leaves the office. Second, have The Florida Bar 

approve a course for prosecutors and defense attorneys.  Brady and discovery 

obligations would be included in the professionalism program. 

 Mr. Coxe said the problem with exempting out one class of lawyers is that 

other lawyers would argue they should not have to take the course either.  The Bar 

has said that the basics of professionalism need to be taught to all attorneys.  

Training on professionalism works if it is uniform for everyone. 

 Mr. Hill said it made a lot of sense to offer a professionalism program for 

new attorneys.  He did not think the Commission could mandate what a law school 

does.  He said the Commission should encourage the law schools to offer a course 

in being a public defender or state attorney.   

 Dean Acosta thought perhaps this should go a little further.  Law schools 

have externship programs with public defender and state attorney offices.  It 

includes a component of what it means to be a state attorney or public defender.  

He said the law schools should shift to an apprentice model and not an externship 

model.  He suggested a student should actually spend his or her final semester in a 

public defender or state attorney office.  This gives the student a set of skills that 
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you can’t get in the classroom.  He suggested recommending that law schools be 

encouraged to work with state attorneys and public defenders and imbed students 

in those offices during the final semester by serving as assistant state attorneys or 

assistant public defenders. 

 Judge Perry drew the Commission’s attention to a report by the Justice 

Project.  Judge Perry pointed out that according to the report; the most common 

form of misconduct is the failure of prosecutors to provide favorable evidence to 

the defense.  He asked if someone would like to offer a motion that the FPAA 

develop training programs that can be remotely delivered dealing with discovery, 

Brady, Giglio, and other cases setting forth the prosecutions’ obligations.  In 

addition, any motion should include recommending that the Legislature provide 

funding in this area. 

 Mr. King moved to recommend to the Florida Supreme Court that Florida 

Rule of Criminal Procedure 3.112 be amended to require that any attorney who is 

practicing law in a felony case must have completed at least a two hour course 

regarding the law of discovery and Brady responsibilities.  The motion was 

seconded, and passed the Commission by a unanimous vote. 

 Staff advised the Commission that two choices were available with regard to 

the recommendation.  The Commission could file a petition with the Court seeking 

an amendment to rule 3.112.  The problem with this procedure is that the 
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Commission will no longer exist after June 30, 2012.  In addition, the Commission 

staff will terminate their employment with the Office of the State Courts 

Administrator, and no staff member will be available to follow through with the 

rule proposal.  As an alternative, the Commission could recommend that the Court 

forward the recommendation for a rule amendment to The Florida Bar Criminal 

Procedure Rules Committee.  Ms. Snurkowski asked if the Commission could 

recommend to the Court that the rules committee handle this within a certain 

period of time.  The members were advised that the Commission could make that 

recommendation, but it is within the discretion of the Court to set any time limits. 

 Commission members discussed the possibility of recommending to the 

Court that the Supreme Court Criminal Court Steering Committee be tasked with 

proposing a rule amendment to the Court because it is more streamlined than the 

rules committee.  Florida Supreme Court Administrative Order AOSC10-34 sets 

forth the authority of the Criminal Court Steering Committee.  The committee is 

not specifically authorized to propose a rule amendment to rule 3.112.  However, 

the committee shall perform any task in furtherance of justice in criminal cases as 

may be requested by the Chief Justice.  In addition, the committee is authorized to 

pursue a proposed rule amendment jointly with the appropriate Florida Bar 

procedural rules committee and jointly review any amendments or proposals and 

indicate whether the Bar committee concurs, disagrees, or recommends 
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modifications, further study, or other action with regard to the proposed rule 

amendments, and thereafter file any proposed amendments and comments in 

petition form with the Clerk of the Florida Supreme Court. 

 Therefore, the Commission recommends that the Court issue an 

administrative order authorizing the Criminal Court Steering Committee to jointly 

review with the Criminal Procedure Rules Committee the recommendation of the 

Commission, and consider filing a petition to amend rule 3.112, or create a new 

rule of criminal procedure to address the education requirement proposed by the 

Commission. 

 Mr. Hill moved that the Commission approve a resolution to have the FPAA 

and the FPDA work together to develop a course to meet the two hour requirement.   

The motion passed by a unanimous vote. 

 Mr. King moved that the Commission recommend to The Florida Bar that it 

suspend the Practicing with Professionalism requirement for assistant state 

attorneys and assistant public defenders until they leave their employment as 

government attorneys.  However, the assistant state attorney and assistant public 

defender would be required to take a professionalism course offered by the FPAA 

or FPDA.  The motion failed by a vote of 10 to 9.  

 Dean Acosta suggested there be more on-line courses for prosecutors and 

public defenders.  He moved that the Commission recommend that the Florida 
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Legislature fund the FPAA and FPDA, the Department of Legal Affairs, and the 

office of criminal conflict and civil regional counsel, to set up a series of on-line 

training courses that are available to all government attorneys practicing in the 

criminal law area.   The motion passed by a vote of 18 to 1.   

 Commissioner Bailey asked the Commission to consider recommending that 

the Florida Legislature increase funding for FDLE to retain crime laboratory 

technicians and that all felony offenses be included in the DNA database in order 

to remove repeat offenders from the street.  A complete discussion of the subject 

matter is included in the Commission minutes at Appendix H.  The Commission 

approved this recommendation by a unanimous vote.  The recommendation is set 

forth in section VII of this report. 

 Ms. Barnett made a motion to have the Commission recommend to the 

Florida Legislature to increase funding for the Florida Department of Law 

Enforcement DNA laboratories to increase the DNA profile database and 

accelerate its full implementation no later than 2015.  The motion passed by a vote 

of 18 to 1.   This recommendation is set forth in section VII of this report.  

 Commissioner Bailey moved that the Commission recommend that the 

Florida Legislature reevaluate the salaries and staffing of the biology section of the 

FDLE crime laboratories in order for FDLE to be more competitive and able to 
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hire and retain trained personnel.  The motion passed by a unanimous vote.  This 

recommendation is set forth in section VII of this report. 

 Mr. Coxe and Ms. Walbolt both recommended that in the event a criminal 

case is reversed because of attorney misconduct, the name of the attorney who has 

engaged in such misconduct should be identified by name in any opinion issued by 

the trial or appellate court.  In addition, Ms. Walbolt recommended that the 

attorney found to have engaged in misconduct should be referred to The Florida 

Bar for disciplinary action. 

 Judge Perry suggested that the Commission recommend to the Florida 

Legislature that a study of the caseloads of the state attorneys, public defenders, 

and the office of criminal conflict and civil regional counsel, be done by the Office 

of Program Policy Analysis and Government Accountability (OPPAGA).   

 The Commission held its last meeting on June 11, 2012 in Orlando, Florida.  

At the meeting, the members considered whether to adopt as recommendations the 

proposals of Ms. Walbolt and Mr. Coxe.  The full discussion of the members is set 

forth in the June 11, 2012 Commission minutes at Appendix Q.  All of the 

members agreed that misconduct on the part of the attorneys is a very serious 

matter that deserves the full attention of The Florida Bar.  As a general proposition, 

the members agreed that the publication in a court opinion of the name of an 

attorney engaged in serious misconduct might serve as a deterrent.  However, Mr. 
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King was concerned that the publication of the name would tend to be one-sided, 

since the state has no ability to appeal an acquittal in a criminal case.  The name of 

a prosecutor could be published when there was an appeal of a conviction.  

However, the conduct of any defense attorney in cases of acquittal would never be 

disclosed.  Ms. Snurkowski was concerned that in the event an attorney was cited 

for misconduct, and the allegations were false, it would be difficult to purge the 

name of the innocent attorney from the court opinion.   

 Upon the conclusion of the discussion regarding the recommendations of 

Ms. Walbot and Mr. Coxe, Mr. Coxe moved that the appellate courts consider the 

identification of the lawyer who engages in serious misconduct, whether defense or 

prosecution, that results in a reversal of a conviction. The motion was seconded by 

Judge Silvernail.  The motion passed by a vote of 18 to 1, with Mr. King casting a 

no vote. 

 Mr. Hill moved that The Florida Bar carefully review the decisions of the 

trial or appellate courts which result in a reversal because of attorney misconduct.  

The motion was seconded by Ms. Daniels.  The motion passed by a vote of 18-1 

vote, with Mr. King casting a no vote. 

     The Commission considered the recommendation of Judge Perry that a study 

of the caseloads of state attorneys, public defenders, and the office of criminal 

conflict and civil regional counsel be conducted by the Office of Program Policy 
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Analysis and Government Accountability (OPPAGA).  Although the members of 

the Commission are in full agreement that the criminal justice system in Florida is 

grossly underfunded, and that the Florida Legislature is fully aware of the issue, 

the members could not reach a consensus on what type of study should be 

conducted by the Legislature.   

(h) Funding of the Criminal Justice System 

 Over the course of several meetings, the Commission heard presentations 

from several speakers who addressed the inadequate funding of the criminal justice 

system.  These presentations, along with materials contained in Commission 

notebooks, and the independent knowledge of the twenty-five Commission 

members, has led the Commission to issue this statement: 

 Inadequate funding leads to mistakes that may cause wrongful 

convictions. 

The following presentations before the Commission highlight the seriousness of 

the problem in Florida:   

 Mr. Todd Doss, Esquire, and Mr. Ed Kelly, Esquire 

 Mr. Doss and Mr. Kelly spoke on behalf of the Florida Association of 

Criminal Defense Lawyers (FACDL), as well as expressing their personal views 

on the topic of professional responsibility.    
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 Mr. Doss explained to the Commission that the Legislature has created a 

system where conflict cases go from the public defender to regional counsel, and 

then if necessary, to conflict counsel.  He noted that the legislatively mandated fee 

schedule affects the quality of representation.  He commented that section 27.40, 

Florida Statutes (2011) was amended by the 2012 Legislature.  The statute now 

permits the court to establish a registry of attorneys agreeing not to exceed the cap.  

The caps set forth in s. 27.5304, Florida Statutes (2011), are $15,000 for a capital 

case, $3,000 for a life felony, $2,500 for a non-capital felony, and $1,000 for a 

misdemeanor or juvenile case.  Mr. Doss noted that some of these cases take 

hundreds of hours to complete.  Some have multiple defendants or co-defendants.  

Some cases involve multiple jurisdictions and have sentencing enhancements.  

Other cases involve prison releasees or habitual offenders.  These types of cases 

raise the questions of whether the case should be pled, or go to trial.  In addition, 

consideration has to be given to what investigative techniques should be used prior 

to trial. 

 Mr. Doss drew the attention of the members to rule 4-6.2(b) of The Rules 

Regulating The Florida Bar.  A portion of the rule states:   

 “A lawyer shall not seek to avoid appointment by a tribunal to represent a 

person except for good cause, such as when:   
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 (b)  representing the client is likely to result in an unreasonable financial 

burden on the lawyer.” 

 Mr. Doss explained that this rule creates tension for what the attorneys are 

asked to do.  As an example, in one case, the court assigned attorneys outside the 

list because no registry attorney would take the case.  The case took five hundred 

hours of preparation before even going to trial.  These attorneys were sole 

practitioners and have an overhead of ten to twelve thousand dollars a month to 

keep their practices going.  Under the Justice Administrative Commission (JAC) 

rules you get no interim payments.  A person does not get paid until the case is 

over.   Mr. Doss said there are situations where the JAC has refused to authorize 

payment of expert witness fees and the attorneys were stuck with paying the fee to 

the expert.  The pay in these cases does not even cover the overhead of the 

attorneys appointed to represent the client.   

 In the event an attorney seeks a fee in excess of the statutory maximum, it is 

necessary to set the matter for a hearing.  If the court orders payment in excess of 

the fees set by statute, and the JAC appeals, the attorney does not get paid until the 

appeal is final.  Mr. Doss explained that an attorney may ask for compensation 

above the flat fee based on the number of hours put into a case.  He said the court 

may order compensation to be paid to the attorney at a percentage above the flat 

fee rate.  However, the percentage may not exceed 200 percent of the established 
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flat fee, absent a specific finding that 200 percent of the flat fee in the case would 

be confiscatory.  Mr. Doss said some of the fees come out to fifteen dollars an 

hour. 

 Mr. Doss said that in order to pay the fees for an expert, a motion is filed 

with the court.  He said the court usually sets a fee and if the attorney needs 

additional money to cover the cost of an expert, he or she comes back to the court.  

He noted that one issue is that the JAC will not appeal until the attorney asks that 

the expert be compensated.  There is no compensation for the expert until the 

appeal is over.   

 Mr. Coxe asked Mr. Doss to comment regarding those situations where an 

attorney agrees to the statutory fee, but the case turns out to be extremely time 

intensive.  What are the ethical considerations when the case has not even been 

investigated?   Mr. Doss said this puts the attorney at risk of violating the rules of 

The Florida Bar and creates an ethical dilemma.  The attorney either has to be 

wealthy or the client is going to get short shrift.  Mr. Doss said the American Bar 

Association notes that there are fee structures set so low that there are incompetent 

or inexperience lawyers handling the cases.   

 Mr. Doss said there needs to be better funding for conflict cases.  There are 

an inordinate number of attorneys on the list who are inexperienced and get their 
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experience at the expense of the defendant.  He said that there are good attorneys 

on the lists who look at it as performing a pro bono service.    

 Mr. Ed Kelly, Esquire, addressed the Commission.  He advised the 

Commission that he is on the registry list and had a case that went to trial twice.  

He has a law practice that has both civil and criminal components to it.  He 

commented that he is not wealthy, but can pick and choose the cases he wishes to 

handle.  In one particular case, he put in 272 hours in one year, including the 

investigation.  Based on all the work done, he desired to exceed the statutory cap.  

He said he filed a motion with the court and a hearing was held.  Mr. Kelly advised 

the Commission that if the judge is going to double the fee, there has to be a 

showing that the case was extraordinary and unusual.  In this case, the judge 

doubled the fee.  The judge has to make a finding that the fee is not confiscatory, 

but failed to do that in his order.  Mr. Kelly commented that based on the number 

of hours dedicated to the case, his hourly fee came out to $14.00 an hour.  Mr. 

Kelly said his office expenses are $40 an hour to pay salaries and pay the rent.  Mr. 

Kelly opined that the fee schedules are going to affect the quality of representation. 

Mr. Brad King, State Attorney, 5th Judicial Circuit 

 Mr. King gave a presentation on behalf of the Florida Prosecuting Attorneys 

Association (FPAA).  A PowerPoint presentation outlining the work of the state 

attorneys in the twenty judicial circuits is attached at Appendix H. 
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 Florida has 20 judicial circuits and they are all different in composition and 

population and the way the cases are handled and how budgets are administered.   

 The following is a list of state attorney output measures for the twenty 

judicial circuits serviced by the state attorneys in 2011. 

 (1)  Criminal Allegations: 1,228, 394 

 (2)  Reopened Cases:  255, 627 

 (3)  Civil Cases:  34, 261 

 (4)  Cases Referred to State Attorneys:  1,628,282 

 The following is a breakdown of the total number of cases handled by the 

state attorneys in 2011. 

 (1)  1.628 million case referrals 

 (2)  1809 assistant state attorneys 

 (3)  900 case referrals per assistant state attorney annually 

 1,169 assistant state attorneys handled 430,484 felony referrals in 2011.  

This means that on average, each assistant state attorney was responsible for 368 

case referrals in 2011. 

 470 assistant state attorneys who handle misdemeanor cases were referred 

1.027 million cases in 2011.  This averages out to 2,185 case referrals per assistant 

in 2011. 
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 171 assistant state attorneys assigned to juvenile cases in 2011 were 

responsible for 136,383 juvenile case referrals.  This averages out to 798 case 

referrals per assistant for the year 2011. 

 An assistant state attorney who has three years or less experience in an office 

is approximately 29 years of age.  His or her average student loan is $80,000 to 

$100,000.  The average starting salary is $40,000.  The average salary is $47,000. 

 Fifty-six percent of the assistant state attorneys have less than 5 years 

experience.  Nineteen percent have 6 to 10 years experience.  Nine percent have 

11to 15 years experience.  Five percent have 16 to 20 years experience.  Eleven 

percent have 21or more years of experience. 

 The turnover rate for assistant state attorneys in fiscal year 2009-2010 was 

14.71%.  The turnover for fiscal year 2010-2011 was 15.38%.  Two benefits for 

working as an assistant state attorney are health insurance and retirement benefits.  

However, the Legislature has eroded both of these benefits by requiring payment 

into the retirement fund and increasing the cost of health care coverage.  Mr. King 

noted that a study showed that most private entities don’t give the same benefits. 

The salary of an assistant state attorney always ranks at the low end of the salary 

scale.  Mr. King noted that county attorneys, city attorneys, and their assistants, 

make considerably more than assistant state attorneys.  
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 Ms. Snurkowski stated that there are 119 attorneys handling criminal appeals 

statewide in the Department of Legal Affairs.  She noted that the requirement to 

pay into the retirement fund, along with a reduction in insurance coverage and 

increase in premium payment has affected the ability to retain attorneys.   

 Ms. Barzee asked if it would be helpful if the assistants could defer 

payments for student loans.  Mr. King said the state attorneys have lobbied for 

student loan deferment.  In 1992 the state attorneys asked for 15 million dollars for 

salaries to hire new assistants.  The Legislature appropriated just over three million 

dollars. 

 Judge Silvernail said he was concerned with the lack of adequate funding.  

Mr. King said the concern was somewhat alleviated this year because the state 

attorneys did not get the same cuts as other agencies.  He said if cuts had occurred, 

county court cases would not have been prosecuted in order to take care of the 

felony cases.  He said the state attorneys view the problem from a public safety 

perspective.  In his office, staff brainstormed what cases to prosecute and what 

cases to let go.  In certain types of cases he advises law enforcement via a letter 

that the cases cannot be handled by his office. 

Ms. Julianne Holt, Public Defender, 13th Judicial Circuit  

 Ms. Holt said that the criminal justice system is only as good as the people 

that are in it.  The question is can we do everything we can to stop wrongful 
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convictions.  For public defenders in Florida, no matter how underfunded, they 

have the responsibility to minimize wrongful convictions.  Ms. Holt noted that in 

her circuit, two weeks of orientation training is offered to new assistants.  Other 

offices have been required to put very experienced and highly paid attorneys in the 

juvenile system because these juveniles are placed in the state prison system.   Ms. 

Holt noted that errors are being made at sentencing because of the convoluted 

sentencing system.  

 Ms. Holt said there is a continuing attempt to raise the quality of 

representation.   There are 1,500 assistant public defenders in the State of Florida.  

In Hillsborough County, it takes two hours to go through the process to see and 

interview a client.  It is an emotional and taxing job to be an assistant public 

defender.  Ms. Holt commented that the career assistants are there because it is a 

calling.  The average salary for over twenty-one years of experience is $90,000.  

These attorneys handle capital homicide and capital sexual battery cases.  All of 

the experienced attorneys serve as mentors, coaches, trainers, etc.  The adequacy of 

funding or proper funding needs to be addressed. 

 Ms. Holt advised the Commission that the Florida Public Defender 

Association has urged that the Legislature conduct a weighted caseload study.  

This should include regional counsel and the Department of Legal Affairs.   
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 Ms. Holt noted that in the private sector, an entry level attorney makes 

$75,000 to $125,000 with a firm.  Included in the salary package is an investment 

plan and health insurance.  When people say the state provides equal pay and 

benefits to the private sector that just is not true.  Ms. Holt said she would like to 

have additional funds available to reward those attorneys who go above and 

beyond the call of duty.  She noted that attorneys take college courses just to defer 

payments on their student loans.  Many public defenders do not allow their 

assistants to take second jobs.  In the private sector, you can always find something 

else to do to make money.  The assistant public defenders cannot do criminal 

defense work outside their practice of criminal law. 

 Ms. Holt said she had suggestions with regard to workload and attorney 

competency.  There must be full and adequate funding of due process costs.  That 

amount has been reduced over the years.   

 Ms. Holt said there is no doubt that sentencing reform is something that 

should be looked at as well as decriminalization of certain criminal offenses.  The 

types of cases that are in the system should be those that impact public safety.   

 Ms. Holt commented that there is no doubt that a lack of funding has 

affected representation.  The lack of funding has made for more triages, and more 

motions for postconviction relief are being filed in her circuit than ever before.  

There is a problem with not calling witnesses to testify.  She thought that open 



The Florida Innocence Commission-Final Report 
 

147 
 

discussions with defendants in court with regard to maximum sentences would 

help reduce the number of postconviction relief motions.   

 Mr. Coxe asked how the lack of funding has affected Ms. Holt’s office.  She 

said there are not sufficient funds to investigate whether there are eyewitnesses to a 

crime, or whether the stop by law enforcement is lawful.  Ms. Holt commented that 

the majority of her cases are robberies and homicides.  Mr. Coxe asked what is not 

being done other than the need for more people.  Ms. Holt said that in a perfect 

world every juvenile should be evaluated for competency with regard to waiver of 

Miranda.  She said the inability to have a competency evaluation means that 

Miranda stands and the statement is admitted into evidence. 

 Judge Perry said the Commission should consider other issues besides a lack 

of funding.  He noted that motions are not being filed to attack lineups; 

investigations are not being conducted regarding alibis; and there is little or no 

training for lawyers on how to attack junk science.  He said he has spent time 

researching some cases that were not read by the state or the defense.  He asked 

what is it we can do in the realm of training the prosecutors and defense counsel.  

 Ms. Daniels said she had been thinking along the lines expressed by Judge 

Perry.  She noted that both the Florida Prosecuting Attorneys Association and the 

Florida Public Defender Association hold conferences where training is conducted.  

A well attended conference might have two hundred assistants present.     
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 Ms. Holt agreed that more training was needed.  As an example, training is 

needed on filing motions to suppress and how to properly depose medical 

examiners.  Ms. Holt noted that except for board certification, attorneys can earn 

the required continuing legal education hours by taking any course on any subject 

that is offered.   

 Ms. Barzee commented that if you have a caseload of six hundred cases and 

two hours available to conduct one interview, there has to be a lack of 

communication.  People must be going months without seeing an attorney.  Ms. 

Holt said her office has a policy to interview the client once between court dates.   

 Ms. Holt reiterated that certain cases need to be taken out of the system and 

decriminalized.  A beginning lawyer needs at least one hour to conduct a case 

conference.  In addition, he or she has to be able to read police reports and 

recognize there is going to be a supplemental report.  You don’t learn any of this 

from law school.  She noted that managing a case takes away the time with a 

client.  It takes three years of training to become a felony attorney in any public 

defender office. 

Mr. Rory Stein, Assistant Public Defender, 11th Judicial Circuit 

 Mr. Stein said there was no doubt that the workload of the public defenders 

has an impact on wrongful convictions.  Everyone can agree that ferreting out 
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innocence requires a competent attorney to investigate the evidence.  The attorney 

needs to be both ethical and diligent. 

 Mr. Stein said public defenders have back-loaded their resources and 

concentrate on cases that survive arraignment.  That is where the resources are 

used.  Now with ever increasing caseloads, defendants are offered a plea at 

arraignment.  Twenty-five to thirty percent of the cases are disposed of at the 

arraignment.  If these cases were not disposed of, it would be impossible for the 

courts to handle all the cases on the criminal dockets. 

 Mr. Stein covered three main points during his presentation: 

 (1)  Not every defendant who pleads guilty at arraignment is guilty.  Those 

in jail need to get out, get to a job, or feed a family.   

 (2)  At the time of arraignment, the lawyer is not in a position to adequately 

advise the defendant if he or she should enter a plea.  All the attorney has available 

is the arrest warrant and five to ten minutes to talk to the client.  There is no 

opportunity to do a meaningful investigation.  In 34 years of practice, Mr. Stein has 

never seen enough information in the arrest form to properly advise a client how to 

proceed.  Therefore, it is not possible to be sure the plea is willfully, freely, or 

knowingly entered.  Mr. Stein said if a client is in custody, there is a non-attorney 

paralegal who will see the client.  It is a usual practice to seek review of the 

defendant’s bond status.  Many clients will resolve a case just to get out of custody.  
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Getting out of jail has an impact on how a case is resolved.  Mr. Stein said there is 

never a thorough client intake session, along with any crime scene investigation.  

He said that up to three years ago, there was no contact until the time of 

arraignment.  There now is a unit in place to review the arrest warrant and try to 

interview clients, but this does not occur 100% of the time.  The first time a client 

is seeing an attorney is at arraignment.   

 (3)  There is not enough time, especially for young attorneys, to know if the 

client is suffering from a mental condition.  Clients who do not understand the case 

or the nature of the proceeding make decisions based on three to five minute 

conversations with the assistant public defender. 

 Mr. Stein noted that in a line of cases, the United States Supreme Court has 

placed the onus on defense counsel to properly advise the client under the Sixth 

Amendment.  This can only be done when there is adequate time to investigate the 

crime.  The problem with wrongful convictions is that they are discovered years 

after the offense is committed.  At arraignment, there has been no testing of 

evidence and no investigation.  People are being asked to plead guilty without 

much assistance from the attorneys. 

 Mr. Stein advised the Commission regarding the Padilla decision.  Padilla v. 

Kentucky, 130 S. Ct. 1473 (2010), is a case in which the United States Supreme 

Court decided that criminal defense attorneys must advise non-citizen clients about 

http://en.wikipedia.org/wiki/Supreme_Court_of_the_United_States
http://en.wikipedia.org/wiki/Supreme_Court_of_the_United_States
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the deportation risks of a guilty plea. The case extended the Supreme Court's prior 

decisions on criminal defendants' Sixth Amendment right to counsel to 

immigration consequences.  Mr. Stein pointed out that defense counsel must know 

immigration law and advise a client as to the consequences.  At arraignment, there 

is not an opportunity to learn what all the consequences might be for each 

defendant. 

 A few years ago a study was done showing that the caseload for assistant 

public defenders handling non-capital cases was 500 felony cases a year.  At 

today’s levels, the caseloads are deeply concerning.   

 Mr. Stein pointed out that since the 1970’s, technological advancements, 

such as the Internet and the use of Skype have made lawyers more efficient.  

However, there are thousands of non-English speaking clients.  There are not 

enough interpreters in the system.  In the Eleventh Judicial Circuit, if a non-

English speaking witness needs to be deposed, an assistant public defender has to 

wait until the afternoon when the interpreters are finished with court work that is 

handled during the morning sessions.  In Miami, traveling to the pretrial detention 

facility takes one-half to two-thirds of a day.  At the facility there are workforce 

restrictions and fewer personnel available.  All this reduces the time available to 

ferret out innocent clients. 

http://en.wikipedia.org/wiki/Deportation
http://en.wikipedia.org/wiki/Plea_bargaining_in_the_United_States
http://en.wikipedia.org/wiki/Sixth_Amendment_to_the_United_States_Constitution
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 Mr. Stein commented on the turnover that occurs at both the state attorney 

and public defender offices.  This turnover creates a situation where the new 

attorney has to spend time with a supervisor, thus reducing the effectiveness of 

both attorneys. 

 Mr. Stein recommended that the Florida Legislature conduct a case weighted 

workload study.  It is important to determine how much time it takes to handle a 

caseload.  One needs to take into account that triaging is not the goal.  The goal is 

proper representation to curtail wrongful convictions.  We should not guess how 

much work a lawyer should have.  We need to know how much work a person can 

handle. 

 Mr. Stein discussed the moral authority of the courts that is derived both 

from the U.S. Constitution and the statutes.  It is important that victims have 

respect for the decisions reached by the courts.  They have this respect because 

there is a fair fight and only proper funding allows for this.  When either side gains 

an advantage, the cases are eroded, and it undermines the courts.  What is critical is 

that there be in place adequate funding for both sides in the workplace. 

 Mr. Stein noted that public defender offices train individuals to be trial 

lawyers, but they are not trained to be psychologists.  Attorneys are being asked to 

determine the competency of a client in a very short period of time.   



The Florida Innocence Commission-Final Report 
 

153 
 

 Ms. Barzee raised the issue of staffing in public defender and state attorney 

offices.  She asked what recommendations Mr. Stein might have regarding staffing 

needs.  Mr. Stein said that over time he has observed that some attorneys coming to 

the office are less equipped than in the past.  Many public defender offices are 

unable to provide mentoring.  In the past, it usually took two years before an 

attorney would handle a felony case.  Now, it is a year to fifteen months.  Mr. Stein 

noted that there have been no raises to employees over the last several years and 

the attorneys are getting younger.  He said if the trend continues, there may not be 

enough lawyers to meet the standards for capital cases.  If there is no opportunity 

for economic advancement, and no loan forgiveness programs, the young attorneys 

will leave.  Now, many attorneys stay only three or four years, even though they 

are dedicated to the mission and love the work.   You can only ask someone to be 

poor for so long.   

 Judge Perry asked if there were factors Mr. Stein sees that leads to wrongful 

convictions.  Mr. Stein advised Judge Perry that the lawyers do not depose every 

witness.  It just is not possible.  He said more investigators are needed to get out 

into the street.  He said the public defenders need to have the ability to forensically 

test what evidence is found.  Due process costs are provided, but one has to 

constantly weigh the needs of one client against the needs of another.  There is a 

finite pot of money.  Mr. Stein said the public defenders have learned to prioritize 
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their caseloads.  Their work is similar to a MASH unit.  It is not unheard of to have 

forty or fifty cases set for trial on a given day.   

Ms. Nancy Daniels, Public Defender, 2nd Judicial Circuit 

 At the June 11, 2012 meeting, Ms. Daniels spoke on behalf of the Florida 

Public Defender Association and as the Public Defender of the 2nd Judicial Circuit. 

 Ms. Daniels noted that there are public defender offices in all twenty 

circuits, and the public defenders also handle cases in the five appellate districts.  

In 1st, 2nd, and 4th circuits, the appellate backlog is substantial.  If an appellate 

record were to arrive on June 11, 2012, it would be September before someone 

would look at it.  This problem is the same for the Attorney General’s Office.  The 

lawyers have had to ask the chief judges for help in getting extensions of time for 

filing pleadings in cases on appeal. 

 Ms. Daniels explained all the services the public defenders provide to the 

criminal justice system.  Statistics show that statewide there are 504 cases per 

attorney.  There are 1,511 assistant public defenders, statewide, to handle 

approximately 761,689 cases.  This means that one attorney has, on the average, 

only two hours to devote to a case. 

 Ms. Daniels advised that the rate for a newly hired attorney at base is 

$39,074.  A salary this low does not permit her office to keep an attorney on staff 

unless there is the ability to raise the base salary in later years.  
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 Ms. Daniels said that assistant public defenders have approximately $80,000 

to $100,000 in student loans.  This averages out to $1,100 a month in loan 

payments, on a starting salary of $3,076 a month.  She advised that there is the 

John R. Justice Loan Forgiveness Program, but one has to stay in public service for 

a specified number of years.  A person has to make the loan payments for years 

before there is loan forgiveness on the balance.  She commented that she does not 

have people staying that long just to pay off a student loan. 

 Ms. Daniels advised that in her office, and statewide, an attorney is moved 

into a felony division to handle serious criminal offenses after about three years of 

service. 

 Ms. Daniels stated that both the state attorney and public defender salary 

structures are inadequate.  The funding is also inadequate for the office of criminal 

conflict and civil regional counsel.  Government lawyers have suffered as a result 

of being required to contribute to their retirement plan, as well as paying for 

increases in health care premiums. 

 Ms. Daniels commented on the language in Senate Bill 1960 (2012-123, 

Laws of Florida).  The legislation states that if the chief judge of a circuit 

establishes a limited registry that includes only those attorneys willing to waive 

compensation in excess of the flat fee, the court shall appoint attorneys from that 

registry unless there are no attorneys available to accept the appointment on the 
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limited registry.  Ms. Daniels found this legislation to be particularly troublesome 

and felt it was unfair to require attorneys to waive asking for any fee above the 

amount set by the Legislature, no matter how complex the case.  The end result of 

this legislation is that new attorneys, and attorneys who need clients, will agree to 

the fee, while other attorneys will refuse to handle conflict cases. 

 Mr. Coxe said that Senate Bill 1960 is a repeal of Gideon v. Wainwright.  It 

is an economically driven issue, not a quality of representation issue and asked if 

the Commission would take a stand on the legislation. 

 Judge Perry commented that if the State of Florida was serious about 

wrongful convictions, Senate Bill 1960 may fly in the face of that.  There will be 

an increase in rule 3.850 motions that the criminal justice system will have to deal 

with.  There will be lawyers who may not have taken depositions, have not done 

discovery, will see the client at a pretrial hearing, and then convince the defendant 

to plead guilty so he or she can get out of jail.  Later, there will be a probation 

violation and the defendant will be sentenced to prison.  At that time, the 3.850 

motion will be filed and the defendant will claim he or she was not guilty of the 

original offense.   

 Mr. Smith felt that eventually there will be a legal challenge to the flat fee 

schedule.    
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 The Commission is convinced that the fees set by the Legislature to 

privately appointed counsel under s. 27.5304(5), Florida Statutes (2011), are 

completely inadequate.  The Legislature has applied a dollar value to felony 

offenses based on the degree of the felony.  As an example, the fee paid to a 

private attorney for representation at trial in any noncapital, nonlife felony is 

$2,500.  One attorney may be paid $2,500 for a third degree felony grand theft, 

while another attorney receives exactly the same amount for a first degree felony 

robbery with a weapon.   It is illogical to set an identical fee based on the degree of 

the felony.  Instead, a fee schedule should be established based on the level of the 

felony offense.   

 Section 921.0022, Florida Statutes (2011), sets forth the Criminal 

Punishment Code.  The Code applies to any felony offender whose offense was 

committed on or after October 1, 1998.  The Code establishes severity offense 

rankings for most felony offenses in Florida.  The rankings range from a score of 1 

to 10.  The least severe offense is rated a 1, while the most serious offense scores a 

10.  The list of offenses is set forth in s. 921.0022(3), Florida Statutes.  Not every 

felony offense is covered by this section.  Until the Legislature specifically assigns 

an offense to a severity level in the offense severity ranking chart, the severity 

level is within the following parameters:  A third degree felony is a level 1 offense.  
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A second degree felony is a level 4 offense.  A first degree felony is a level 7 

offense.  A first degree felony punishable by life is a level 10 offense.   

 The level of the offense, not the degree of the felony, is critical in 

determining the possible sentence imposed on a felony offender.  Although the 

court may sentence any offender to the statutory maximum upon conviction, the 

Criminal Punishment Code scoresheet is utilized to guide the trial court in 

imposing a sentence that is somewhat uniform statewide.  The state attorney shall 

prepare the scoresheet for each defendant to determine the permissible range for 

the sentence that the court may impose.  For any defendant, the magic number to 

be achieved is a score of 44 points or lower.  44 points or lower creates the 

possibility of a non-state prison sanction, unless the court determines within its 

discretion that a prison sanction (up to the statutory maximum) is appropriate.   

 For the most experienced assistant state attorney, a proper calculation of the 

total number of sentencing points can be a significant challenge.  Sentencing points 

are applied for the primary offense, additional offenses at conviction, victim injury, 

community sanction violations, prior criminal record, habitual violent offender, 

and habitual offender, etc.  In addition, sentencing multipliers are used for drug 

traffickers, offenses against law enforcement officers, certain motor vehicle thefts, 

criminal gang offenses, and certain types of domestic violence cases.  
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 A primary level 10 offense scores 116 points.  A level 9 offense scores 92 

points.  It is not until a defendant reaches a level 6 offense (36 points), that the 

possibility of a state prison sentence diminishes.  The sentencing points continue to 

drop as the severity level decreases until the bottom of the scale is reached.  A 

level 1 offense scores 4 points.  In Florida it is not difficult at all to easily exceed 

44 sentencing points, regardless of the degree of the primary offense. 

 The possible scoresheet scenarios to demonstrate the workings of the 

Criminal Punishment Code are seemingly endless.  But looking only at those 

offenses that are a level 7 give some insight into why s. 27.5304, Florida Statutes, 

is a misguided attempt to provide effective assistance of counsel at rock bottom 

prices.  A level 7 offense (with no other points assessed on the scoresheet) scores 

the offender 56 points.  Section 924.0024(2), Florida Statutes, requires that 28 

points be subtracted from the total sentencing points when the total number of 

points exceeds 44, and the remaining total is than reduced again by 25 percent.  

The final number reflects the number of months that the offender is to serve in 

prison.  This number represents the lowest permissible sentence the court may 

impose, absent certain circumstances set forth in s. 921.00241(1), Florida Statutes. 

If the total score is 11 months or less, the offender cannot be sentenced to state 

prison, but if a sentence of incarceration is imposed, shall serve the time in a 

county jail facility.  In the example set forth above, a score of 56 points is reduced 
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to 28.  That number is further reduced by 25% to leave the offender with a total 

score of 21 points.  In other words, assuming the court does not downwardly 

depart, any felony offender convicted of a level 7 offense may easily be sentenced 

to twenty-one months, or more, in the state prison.  There are 115 felony offenses 

listed as level 7 offenses in s. 921.0022(3)(g), Florida Statutes.  43 of these 

offenses (37%) are third degree felony offenses.  The remaining 72 offenses are 

second degree felonies or higher. 

 Certain types of felony offenses are more likely than others to require the 

trial courts to appoint private attorneys because of a conflict that has been 

established in the case.  Racketeer Influenced and Corrupt Organization (RICO) 

cases are good examples of conflict cases because there are usually multiple 

defendants.  A RICO violation is a level 8 felony offense and scores 78 points at 

conviction, assuming there are not other points included in the scoresheet.  A 

RICO conviction almost guarantees a person a sentence of imprisonment under the 

Code since the scoresheet calculation comes out to 34.5 months.  It is not 

surprising that the Trial Court Budget Commission has determined that one of the 

major reasons the trial courts have exceeded the fee cap set forth in s. 27.5304, 

Florida Statutes, is because of the complexity of RICO cases.   

 A significant number of extremely serious felony offenses are assigned 

offense levels 8, 9, and 10.  The vast majority of these offenses in levels 8 and 9 
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are first degree felony offenses punishable by a maximum sentence of thirty years 

in the state prison.  As an example, there are 45 level 9 felony offenses listed in the 

Code.  Of this number, 34 are first degree felonies.  There are 8 felony offenses 

listed in level 10, of which 3 are first degree felonies. 

 A review of the hundreds of felony offenses listed in s. 921.0022(3), Florida 

Statutes, reveals that only ten of these offenses are either first degree felonies 

punishable by life imprisonment, or life felonies.  Yet the Florida Legislature has 

determined that based on the degree of the offense, not the level of the felony 

offense, the sum of $2,500 is adequate to secure effective assistance of counsel.  

 Whenever the likelihood of incarceration in the state prison is a significant 

possibility, more time, effort, and expertise is needed in order to ensure effective 

assistance of counsel.  Any offender who scores 44 points or more falls into this 

class.  A flat fee of $2,500 for any non-capital, non life felony bears no rational 

relation to the possible incarceration of the defendant in the state prison system.  

 The faulty logic of s. 27.5304, Florida Statutes, is even more apparent when 

examining the fees for first degree felonies punishable by life, life felonies, and 

capital cases.  Only two felony offenses that are categorized as a first degree felony 

punishable by life imprisonment are level 7 offenses.  All of the remaining ones are 

listed as felony levels 8, 9, or 10.  All life felonies in Florida are either level 9 or 

level 10 offenses.  The Legislature has determined that these first degree felonies 
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punishable by life, and life felonies, are valued at $3,000 when it comes to the fee 

schedule.  Common sense tells us that these cases are heavily litigated and rarely, 

if ever, result in the imposition of a non-state prison sanction.   

 Last, but not least, is the flat fee schedule for capital cases.  The Legislature 

has asked an attorney to accept a flat fee of $15,000 to represent a defendant who 

faces, at a minimum, a sentence of life imprisonment, or at most, a sentence of 

death.   

 The Commission believes that the current funding process for private court 

appointed counsel under section 27.5304(1), Florida Statutes, invites ineffective 

assistance of counsel and wrongful convictions.  Therefore, the Commission 

recommends that the Florida Legislature immediately determine that the funding 

for private court-appointed counsel be based on the level of the felony involved 

and not a flat fee approach. 

 Excerpted below, in italics, is a summary of the comments from the Chair of 

the Commission.  There are few jurists better qualified to render an opinion 

regarding the state of the criminal justice system in Florida.  This excerpt is taken 

from the Commission minutes of June 11, 2012, located at Appendix Q. 
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 Judge Perry said we have to think of the cost of injustice.   

 This is hard to quantify.  Someone in jail who is wrongfully convicted,  

 or someone who is inexperienced, has to battle in court against  

 experienced attorneys.  The only thing the criminal justice system has is the  

 confidence that people have in it.  The underfunding  

 of this system in this state is going to lead us to a situation where  

 people will look at the system and have no faith or confidence in it.   

 We hear about the executive branch hiring out-of-state counsel  

 for three to four hundred dollars an hour.  It would be one thing  

 if we start paying someone one hundred to one hundred  

 twenty-five dollars an hour to represent a person charged  

 with murder in the first degree, considering the state wants  

 to impose the ultimate sanction to forfeit that person’s life.   

 Now an attorney has to sign an agreement to take $15,000  

 for a case lasting more than a year.  That is a mockery  

 in and of itself.  When we have 10-20-life, we still have to 

  give the person a chance to come to court and require  

 the state to prove guilt.  I challenge you to pull out  

 the Declaration of Independence and read what led to this  

 country breaking away from England.  Read what the  



The Florida Innocence Commission-Final Report 
 

164 
 

 King of England did and ask if we are heading down  

 that path. 

 Mr. Reyes moved that the following recommendation be approved by the 

Commission: 

  “The Commission believes that the current funding process for private court-

appointed counsel under section 27.5304(1), Florida Statutes, invites ineffective 

assistance of counsel and wrongful convictions.  The Commission therefore 

recommends that the Florida Legislature immediately determine that the funding 

for private court-appointed counsel be based on the level of the felony involved 

and not a flat fee approach.” 

 Judge Perry called for a vote on the recommendation.  The Commission 

passed the recommendation by a unanimous vote.   

 Mr. Hill offered a motion to address the student loan situation mentioned 

both by Ms. Daniels and Mr. King.  After Commission discussion, and input from 

Judge Silvernail, the motion read:  

 “The Commission recognizes the experience and stability of staffing in the 

state attorney, public defender, attorney general, and regional conflict counsel 

reduces the likelihood of wrongful convictions and increases the likelihood of 

effective assistance of counsel.   
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 Therefore, the Commission recommends that the Florida Legislature provide 

supplemental funding to pay for student loans by enacting Senate Bill 362 and 

House Bill 81.”    

 Mr. Hill’s motion passed the Commission by a unanimous vote. 
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VII. Commission Recommendations 

(a) Informant and Jailhouse Snitches 
 

 (1) The Commission recommends the adoption of a jury instruction 

regarding the testimony of persons who have been labeled by the Commission as 

an “informant witnesses.”  The Commission does not have the authority to submit 

to the Court a specific jury instruction via a petition.  Therefore, the Commission 

recommends that the Court request that the Supreme Court Committee on Standard 

Jury Instructions in Criminal Cases review the proposed jury instruction dealing 

with informant testimony for possible submission to the Court by way of petition.  

The proposed instruction is set forth at Appendix N. 

 (2) The Commission recommends that the Florida Legislature adopt a 

statute mandating the electronic recording of statements of suspects during a 

custodial interrogation, as set forth in Appendix L of this report.  In the event the 

Florida Legislature follows the recommendation of the Commission, it is 

recommended that the Supreme Court Committee on Standard Jury Instructions in 

Criminal Cases consider petitioning the Court to approve a companion jury 

instruction as set forth in Appendix M of this report.  

 (3) The Commission recommends that the Court refer the Commission’s 

suggested amendments to Florida Rule of Criminal Procedure 3.220 to the 

Supreme Court Criminal Court Steering Committee or The Florida Bar’s Criminal 
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Procedure Rules Committee for review and possible filing of a rule petition with 

the Court.  A rule amendment would ensure that information regarding the possible 

testimony of an informant witness is disclosed to the defense.  The proposed rule 

amendment is set forth at Appendix G of this report. 

(b) Scientific Evidence  

 (1) The Commission recommends that the Criminal Justice Standards and 

Training Commission establish a program for crime scene technicians to be 

certified by written examination, and further continuing testing be performed, in 

order to retain certification. 

 (2) The Commission recommends that the Florida Legislature reevaluate 

the salaries and staffing of the biology section of the FDLE crime laboratories in 

order for FDLE to be more competitive and able to hire and retain trained 

personnel.   

 (3) The Commission recommends that the Florida Legislature increase 

funding for the Florida Department of Law Enforcement DNA laboratories to 

increase the DNA profile database and accelerate its full implementation no later 

than 2015.   

 (4)   The Commission recommends that the Florida Legislature provide 

more funding to the Florida Department of Law Enforcement for DNA testing as 

recommended by the department, as follows: 
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 funding to purchase 50 rapid identification devices at a cost of 

$3,969 per device for a total of $198,450; 

 funding to purchase 21,184 DNA kits used for collection and 

other laboratory supplies that are consumed in the analysis 

process, in the amount of $593,152; 

 funding to purchase 13 AB 3500 Genetic Analyzers at a cost of 

$160,000 per instrument for a total of $2,080,000; 

 funding purchase 130 licenses for the GeneMapper software at 

$8,000 per license for a total of $1,040,000;   

 funding of $470,547 for six new crime laboratory analysts 

dedicated to handling the additional CODIS workload 

generated by arrest-based collections and help to avoid 

diverting additional case working analysts to CODIS 

administration; 

 funding of $784,245 for ten new crime laboratory analyst 

positions to keep pace with current demands for service. 

 (5)   The Commission recommends that the Florida Legislature provide 

adequate funding for due process services to the public defenders, the office of 

criminal conflict and civil regional counsel, and conflict counsel for the use of 

FDLE crime laboratories or certified private laboratories. 
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 (6)  The Commission recommends that state attorneys notify the Florida 

Department of Law Enforcement if a case is dismissed or ends in a plea agreement 

so evidence is not unnecessarily tested at the laboratories. 

 (7) The Commission recommends that the Florida Judicial College 

program annually provide education at the New Judges College on the 

admissibility of expert testimony. 

(c) Preservation of Evidence 

 The Commission recommends that the Florida Legislature continues its 

work in evidence preservation for DNA testing under section 925.11 and section 

925.12, Florida Statutes (2011), which could lead to the exoneration of innocent 

defendants.   

(d) Professional Responsibility 

 (1) The Commission recommends that the Florida Legislature fund the 

Florida Prosecuting Attorneys Association, the Florida Public Defender 

Association, the Department of Legal Affairs, and the office of criminal conflict 

and civil regional counsel, to set up a series of on-line training courses that are 

available to all government attorneys practicing in the criminal law area.    

 (2) The Commission recommends to the Florida Supreme Court that 

Florida Rule of Criminal Procedure 3.112 be amended, or a new rule created, to 

require that any attorney who is practicing law in a felony case must have 
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completed at least a two hour course regarding the law of discovery and Brady 

responsibilities.   

 (3) The Commission approves a resolution to have the Florida 

Prosecuting Attorneys Association and the Florida Public Defender Association 

work together to develop a course to meet the two-hour Brady and discovery 

training requirement.   

 (4) The Commission recommends that the appellate courts consider the 

identification of the lawyer who engages in serious misconduct, whether defense or 

prosecution, that results in a reversal of a conviction.  

 (5) The Commission recommends that The Florida Bar carefully review 

the decisions of the trial or appellate courts which result in a reversal because of 

attorney misconduct.   

(e) Funding of the Criminal Justice System 

 (1) The Commission recognizes the experience and stability of staffing in 

the state attorney, public defender, attorney general, and regional conflict counsel 

offices, reduce the likelihood of wrongful convictions and increase the likelihood 

of effective assistance of counsel.   

 Therefore, the Commission recommends that the Florida Legislature provide 

supplemental funding to pay for student loans by enacting 2006 Senate Bill 362 

and 2006 House Bill 81.  These bills are attached at Appendix R. 
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 (2) The Commission believes that the current funding process for private 

court appointed counsel under section 27.5304(1), Florida Statutes, invites 

ineffective assistance of counsel and wrongful convictions.   

 Therefore, the Commission recommends that the Florida Legislature 

immediately determine that the funding for private court-appointed counsel be 

based on the level of the felony involved and not a flat fee approach. 

 

 

 

Respectfully submitted this 25th day of June, 2012. 

 
________________________________ 

The Honorable Belvin Perry, Jr. 

Chief Judge, Ninth Judicial Circuit 

Chair, Florida Innocence Commission 

425 North Orange Avenue, Room 2010 

Orlando, Florida  32801 

Florida Bar Number 251445 
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August 29, 2011 


I. Call to Order 


The meeting was called to order by Judge Perry at 9:32 a.m. 


II. Minutes 


vote. 


The minutes of the May 16, 2011 meeting were approved by a unanimous 


III. Opening Remarks 


Judge Perry thanked Judge Kelly for serving as Chair of the Commission at 
the May 16, 2011 meeting. Judge Perry introduced two new members to the 
Commission: Mr. Scott Fingerhut, Assistant Director of the Trial Advocacy 
Program at Florida International University College ofLaw, and ChiefPaul Sireci 
of the Tampa International Airport Police Department. Both Mr. Fingerhut and 
Chief Sireci gave introductory comments. 


IV. Eyewitness Identification 


Judge Perry commented on the work the Commission had done on 
eyewitness identification. He noted that both the United States Supreme Court and 
the New Jersey Supreme Court were addressing the issue. Judge Perry said the 
criminal justice system is designed to punish the guilty and protect the innocent. 
The Commission should do all it can do to achieve this result. The status quo 
should not be maintained. If that occurs, the Commission has done nothing to 
improve the system. Judge Perry urged the Commission to think about whether 
they are satisfied with their work or whether they think something else needs to be 
done. 


Mr. Garringer gave an update on the eyewitness identification issue 
previously addressed by the Commission: Commission staff filed the Interim 
Report to the Supreme Court in June. Included in the report were Appendices G 
and H, which contained the Standards for Florida State and Local Law 
Enforcement Agencies in Dealing with Photographic or Live Lineups in 
Eyewitness Identification and the Commentary and Instructions. These documents 
came into being as a Commission workgroup product. On or about June 15th, 
FDLE, in conjunction with the Florida Sheriffs Association, the Florida Police 
Chiefs Association and the Florida Prosecuting Attorneys Association, sent out a 
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protocol and a revised letter to law enforcement agencies. It was requested by 
FDLE and the workgroup that law enforcement agencies adopt written standards 
for eyewitness identification. This document is not a mirror image of what was 
approved by the Commission. Staff for the Commission gathered a list of every 
law enforcement agency that could be located in Florida and did a mass mailing, 
with a cover letter, to explain the work of the Commission. The letter explained 
how to access the report on the Court website, and included a hard copy of the 
Commission standards. Staff also prepared a side-by-side comparison of the 
Commission work product and the law enforcement June work product, so that 
agencies could compare and adopt a policy that best fits their needs. The letter 
also asked law enforcement agencies to respond to the Commission by November 
1, 2011, and to let the Commission know if they had implemented a written policy. 
As ofAugust 28th, staff has received 21 responses: 15 police departments and six 
sheriffs offices. Mr. Garringer said the implementation ofwritten policies will be 
important as we come close to the January legislative session. Mr. Garringer noted 
that the difference between the two documents is the tone; the law enforcement 
document has more neutral language and does not state a preference for an 
independent administrator to administer lineups. 


Sheriff Cameron said there may have been some confusion about the two 
work products and commented that the law enforcement document provides 
protocol and that he thought it was similar to, and in some places copied directly 
from, the Commission document. His instruction to sheriffs was that whatever 
method they choose for lineups, it is addressed in the June 15th document. He 
noted some agencies may be adopting all of the recommended methods of 
protocol. He reminded the Commission that an independent administrator can be 
utilized for either simultaneous or sequential administration. 


Mr. Garringer advised the Commission that the cover letter advised law 
enforcement that regardless of what method agencies use, they should have a 
written policy. The Commission recommendation asked for an independent 
administrator, if resources are available. Mr. Garringer noted that the staff side-by­
side comparison chart shows that a lot of the law enforcement document was just 
rephrasing the Commission terminology, but there are some differences. Sheriff 
Cameron said that he had been fielding questions from various law enforcement 
colleagues who have been filing their policies with their state attorney's office and 
FDLE. 


Chief Sireci' s perspective was that the important thing was for agencies to 
have something in writing and have it reported to the state attorney's offices. 
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Chief Sireci offered to make his data on reporting of written policies available to 
Commission staff. 


Ms. Daniels thought that the clear intent of the Commission was blind 

administration. She noted that if the Commission cannot tell what type of 

eyewitness identification polices law enforcement agencies have, or if some 

agencies choose status quo or unreliable practices, then the only improvement 

would be that policies are now in written form. 



Sheriff Cameron said that having written policies is a great improvement 

because a lot of agencies did not have a written protocol. He noted that this step 

has been welcomed by the law enforcement community. 



V. Discussion on False Confessions 


Mr. Hill asked how many law enforcement agencies currently audio or video 
record suspect statements. Mr. Garringer noted that of their responses to a survey, 
the Innocence Project ofFlorida, Inc., reported seventy-eight agencies that 
recorded. Chief Sireci commented that according to his own survey, many police 
department already record felony interrogations. 


Judge Perry inquired about the cost of equipping a room with recording 
equipment. Sheriff Cameron noted that it is not a significant expense because the 
recording equipment does not have to be permanently mounted. 


Judge Silvernail pointed out that a question to be considered is whether the 
failure rate of recording equipment is improved by more sophisticated systems. 


Senator Siplin asked how many law enforcement policies were in place for 
the use of deadly force. Sheriff Cameron said there was one statewide policy. The 
reason there is more than one policy for lineups is because lineups can be 
administered in different ways. Senator Siplin noted that putting innocent people 
in jail is a major problem that a uniform policy may prevent. Judge Perry stated 
that the issue of eyewitness identification would have to be revisited by the 
Commission. 


VI. FACDL Presentation on False Confessions 


Sheriff Cameron raised an objection to the format in which F ACDL was 
permitted to come before the Commission and speak. He said he had total respect 
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for the presenters but felt the Commission should not serve as a forum for every 
special interest group to speak. Sheriff Cameron said he was bringing this up for 
discussion for today's presentation, as well as future presentations. He felt that 
unless there was a standard procedure in place, every Commission member could 
bring a person in to speak. Judge Perry said he did not see a problem with F ACDL 
making a presentation. He noted that Commission members had invited the 
FPAA, Dr. Malpass, and others to speak on the issue of eyewitness identification. 
Sheriff Cameron asked that the Commission vote on whether F ACDL could speak. 
Judge Perry read from the language of the Commission's Administrative Order, 
AOSC 10-39 which states: "The Commission may solicit comments from 
scholars, judges, state attorneys, law enforcement, defense attorneys, public 
defenders, elected officials, victims' organizations, and members of the public." 
Judge Perry noted that as Chair of the Commission, he may invite speakers to give 
presentations without a Commission vote. Judge Perry said he would not entertain 
any vote on the subject, and was exercising his prerogative as the Chair of the 
Commission to invite F ACDL to make a presentation. Senator Siplin expressed 
his support for the F ACDL presentation. 


F ACDL President Ms. Nellie King briefly explained that F ACDL is a two 
thousand member organization that is the voice ofFlorida's criminal defense bar. 
As part of its mission statement, F ACDL strives to improve the criminal justice 
system and she believed that making a presentation to the Commission is in 
furtherance of that goal. She introduced Russell Smith, past president ofFACDL 
and a criminal defense attorney who practices in Jacksonville. 


After showing an excerpt from the movie "My Cousin Vinny," Mr. Smith 
showed a second video of a confession. He asked the members to assess the video 
as a prosecutor, defense lawyer, or juror. Mr. Smith noted that no law enforcement 
agency that uses a recording policy has ever rescinded the policy. 


Mr. Smith asked the Commission to read the article by former detective Jim 
Trainum entitled "Silence is Golden." Mr. Smith stated that 25% of the DNA 
exonerees confessed to a crime they could not have committed. 


Mr. Smith then utilized a PowerPoint presentation to educate the 
Commission members. 


• 	 F ACDL strives to improve the criminal justice system at the judicial, 

legislative and executive levels. 
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• 	 Their goals for the criminal justice system are: Reliability, Efficacy, and 

Transparency. 



• 	 Electronic recording promotes reliability by: Standardizing interrogation 

techniques, allowing for easier review of techniques, allowing for 

independent review, and distinguishing between officers who interrogate 

well and those who do not. 



• 	 Recording promotes efficacy by: Ensuring Constitutional rights, reducing 

claims of misconduct against law enforcement, protecting against errors 

caused by language/mental conditions/substance impairment, allowing 

consistent appellate review, and improving interrogation techniques by 

review of recordings. 



• 	 Recording ensures transparency by: Permitting defense counsel and 

defendant to review the recording, allowing prosecutors to evaluate the 

defendant's statements, protecting defendants who speak English as a 

second language (particularly important in a state as diverse as Florida), 

allowing courts to accurately evaluate claims of improper police conduct, 

and improving the jury's ability to determine evidentiary value of the 

defendant's statements. 



• 	 Many prosecutors, based on survey results, say that recordings help them 
assess the strengths/weaknesses of the state's case and help them prepare for 
trial. 


• 	 Section 112.532, Florida Statutes: Law enforcement officers' and 
correctional officers' rights states that: The formal interrogation of a law 
enforcement officer or correctional officer, including all recess periods, shall 
be recorded on audio tape, or otherwise preserved in such a manner as to 
allow a transcript to be prepared, and there shall be no unrecorded questions 
or statements. 


• 	 Arguments against electronic of custodial interrogations: Law enforcement 
can police itself; legislation is not necessary (F ACDL believes the flow of 
evidence to the jury should be controlled by the courts); it costs too much 
(F ACDL notes that recording devices are a reasonable cost and there are 
virtually no storage costs for digital media); recording policy should be 
determined at the local level (F ACDL notes that this would create a 
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patchwork ofpolicies, will encourage defense counsel to say that a 
jurisdiction does not use "best practices" /request a jury instruction, will 
cause justice to be administered differently thought the state, and will 
increase the likelihood that courts will decide the issue). 


• 	 F ACDL presented its model legislation, noting that law enforcement was 
consulted and their suggestions are incorporated into the document. Ms. 
Daniels pointed out to the members that the F ACDL model bill only applies 
to felony interrogations. 


• 	 Additional benefits of recording (National Conference of Commissioners on 
Uniform State Law): Less time between arrest and disposition of a case, 
fewer suppression hearings, smaller likelihood of hung juries, fewer 
frivolous appeals/less post-conviction litigation, substantial systemic costs. 


• 	 As a centerpiece of criminal justice reform: Recorded interrogations can 
help reduce the need for the use of informants and in cases where recorded 
interrogations result in inculpatory statements, they integrate with 
eyewitness identifications to strengthen the prosecution's case. 


VII. Power Point Presentation - Judge Perry 


Judge Perry gave the Commission members an outline of what other states 
have done with regard to electronic recording of suspect statements. 


State laws: 


1. Illinois: Non-recorded statements inadmissible. The state can overcome 
by a preponderance of the evidence. 


2. North Carolina: The statute applies to homicide cases. The State can 
overcome inadmissibility by clear and convincing evidence. 


3. Texas: Inadmissible unless recorded. Miranda and waivers according to 
the code - entire statement is to be recorded. 


4. 	 Maine: This state requires written policies for recording. 
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5. Missouri: Serious crimes shall be recorded. No remedy for non­
compliance. Governor can withhold state funding if there is a lack ofgood faith by 
law enforcement agencies. 


6. Montana: Custodial interrogations should be recorded in a place of 

detention. 



7. Nebraska: Jury instruction if there is a failure to record. 


8. New Mexico: Felony recording when feasible unless exceptions apply. 


9. Ohio: Felony statements presumed admissible if recorded. 


10. Oregon: Jury instructions on statutory requirements. 


11. Wisconsin: State policy to record felonies. 


Judge Perry noted that there are exceptions to the recording requirement and 
they vary from state to state. Some exceptions are: Statements made before a 
grand jury; statements made on the record in court; custodial interrogations in 
another state; federal law enforcement interrogations; spontaneous statements; 
statements made during arrest; statements made during recording equipment 
failure. 


Rules of court 


1. Indiana: The rule has been adopted by Supreme Court order. 


2. Maryland: Recording is required by the code of criminal procedure. 


3. New Jersey: Rule requires recording ofcustodial interrogations. 


Judicial mandate 


1. Alaska: Unexcused failure to not record a custodial interrogation violates 
the due process clause of the Alaska constitution. 


2. Iowa: Videotaping should be encouraged. 
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3. Massachusetts: Ifa confession is not recorded, the defense is entitled to a 
cautionary jury instruction. 


4. Minnesota: Statement inadmissible if the violation is substantial. 


5. New Hampshire: No requirement, but if recorded, the entire proceeding 
must be recorded. 


Gainesville Police Department 


Record unless there is a reason not to record. Continuous, complete, and 

uninterrupted recordation is required. 



Judge Perry asked Mr. Fingerhut to update the Commission on the recent 
New Jersey Supreme Court case that deals with eyewitness identification. He 
reminded the Commission that courts sometimes impose mandates when people 
are not proactive. 


Judge Perry also commented that the Commission may want to debate about 
whether a potential court rule is substantive or procedural without Justice Quince 
being present. He reminded the Commission that Florida currently has no statutes, 
court rules, or jury instructions dealing with the issue ofelectronic recording of 
custodial interrogations. Judge Perry personally believed that recording reduces 
claims against law enforcement. 


VIII. Presentation by Dean Acosta 


Dean Acosta, Chair of the False Confessions workgroup (composed of 
Sheriff Cameron, Ms. Mary Barzee Flores, Professor Kenneth Nunn, Mr. Brad 
King, and Ms. Nancy Daniels), began his presentation of the group's work product. 
Dean Acosta directed the Commission's attention to a document titled: Standards 
for Electronic Recording of Custodial Interrogations. Dean Acosta pointed out 
that section II is the heart of the standards. He noted that this is a consensus 
document that was best for the workgroup as a whole and is meant to be a broad 
policy document. He explained that under Section II, the workgroup eliminated 
language about police department resources because the cost of electronic 
recording is not a major issue. He also noted that the workgroup felt that "good 
cause" exception language was preferable to a list of exceptions because there is 
the chance that something could be left off of the list. 
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Dean Acosta explained that under Section III, the workgroup was not 
making a statement on whether covert recordings are good or bad, but rather that 
the document is not intended to change the state of current practice. 


Dean Acosta explained that Section IV was added because many times a 

suspect will refuse to talk if he or she is being electronically recorded. 



Under Section V, the workgroup was unanimous in recommending that 
Miranda warnings be recorded. Dean Acosta also added that he forgot to bring up 
recording when foreign language interpreters or sign language interpreters are 
utilized and that both of those should be include.cl in this section. The Commission, 
by a unanimous vote, adding the following language to section V: "The recording 
should include an electronic recording of any language or sign interpreter." 


Dean Acosta explained that under Section VI, out of an abundance of 
caution, the workgroup recommends a preservation policy. Dean Acosta noted that 
this does not override state law, and in the event that state law does not go this far, 
then this provision would apply. 


Dean Acosta said that under Section VII, the workgroup decided to delete 
provisions on how recordings should be done out of respect for law enforcement. 
He explained that the workgroup had a fair amount of discussion over the term 
"reliable" because the current state of the law only requires that a confession be 
voluntary. Ultimately, the workgroup decided to leave the language in for the full 
Commission to consider, but noted that leaving it in would change the current state 
of the law. 


Dean Acosta advised that under Section VIII, the workgroup looked at 
legislation and court rules as an enforcement mechanism. 


Dean Acosta noted that there was a discussion of interrogation techniques, 
and whether there should be "best practices" for interrogations ofjuveniles or 
mentally incapacitated persons. This discussion was brought about from the 
suggestion ofProfessor Nunn. Professor Nunn also felt it would be helpful ifthere 
was a mechanism for monitoring compliance with the proposal by making sure 
there are policies in place, preservation of the recordings, etc. He also would 
require reports from law enforcement, though he did not know what mechanism to 
use to ensure compliance. However, the workgroup felt this was beyond the 
charge of the Commission. 
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Dean Acosta suggested the Commission split the discussion of the standards 
between substance (sections I-VI) and admissibility (sections VII-VIII). A motion 
was made to discuss sections I through VI and use the procedure suggested by 
Dean Acosta. The motion passed by a unanimous vote. 


Ms. Walbolt wished to discuss the interplay between section III and section 
IV where there is a right not to be recorded. Dean Acosta pointed out that agencies 
utilize covert recordings. Sheriff Cameron commented that section IV does not 
bestow upon the suspect the right not to be recorded. Ms. Barzee said the 
Commission recognizes that the standards do not address covert recordings since 
they are allowed as a matter of law. 


Section IV was discussed at length by the members. Professor Nunn thought 
that a more accurate, efficient way was to pull out the tape recorder. Ask the 
offender to say: "I don't want to be recorded" and have that statement recorded. 
Ms. Barzee stated that there should be a recording from beginning to end. Judge 
Silvernail noted that this does not address the double recording. The offender does 
not want it recorded, but it is recorded covertly nonetheless. 


Mr. Fingerhut said he could envision litigation where the suspect said you 
should have recorded me. Mr. Fingerhut further noted that it is not always easy to 
determine what a custodial interrogation is. 


Mr. Smith said that the standards deal only with covered custodial 
interrogations. Mr. Fingerhut asked: "What is a secure environment?" Mr. 
Fingerhut noted that the standards list only those offenses covered by the three 
time violent felony offender statute. Grand theft is not covered, burglary is not 
covered. Dean Acosta said the workgroup did not want the list to contain all 
felony offenses. Some jurisdictions have a huge number of arrests and it would be 
more difficult for those agencies to record every felony investigation. 


Mr. Fingerhut discussed the section VII "good cause" provision. He said he 
could envision a situation where law enforcement preferred not to record. Good 
cause should relate to the inability to record rather than give law enforcement a 
way out of recording. Sheriff Cameron said no one could predict every unusual 
circumstance that would stop a recording. He felt it best to leave it to the courts to 
decide on a case by case basis. 


Mr. Hill said he was struggling with the words "shall make" in section II 
("Law enforcement agencies shall make appropriate electronic recordings of 
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covered custodial interrogations ... "). What happens if the agency does not record 
it? Does that create a cause of action against the agency? This may impose some 
unintended penalty besides the question ofadmissibility. Sheriff Cameron said 
that maybe that is why the term "should" is used by some agencies. Judge Perry 
suggested adding language that an agency not be held liable if there is no 
recording. Ms. Walbolt thought that section IV implicitly gave the offender the 
right not to have it recorded. Mr. King suggested adding a paragraph X to the 
standards and state that "no civil cause of action may apply." Judge Silvernail was 
not sure that any language can affect any rights bestowed by 42 USC 1983. 


A motion was made and seconded to add a new section X to the standards. 
It would state: "No civil cause of action shall arise for an agency's failure to 
comply with these rules." The motion passed by a unanimous vote. 


Mr. King moved to amend section IV of the standards to read in part: 
"While a suspect has no right not to be recorded, if the suspect is unwilling to 
communicate in the presence of electronic recording devices ... " Judge Kelly 
thought "unwillingness" came under the good cause exception. Mr. Smith 
suggested striking section IV in its entirety, and leaving the good cause language in 
section VIL He noted that law enforcement had to document the refusal to be 
recorded. 


Judge Silvernail asked ifthe good cause standard was an objective one that 
was to be measured by the court. Judge Perry said good cause should be measured 
from the time of the event. Professor Nunn agreed with Mr. Smith that section IV 
was unnecessary, but some evidentiary basis needed to be established. In other 
words, there should be a factual basis to support good cause. Mr. Coxe said he was 
not hung up if section IV is free standing. This one is traceable to the suspect. A 
couple of the members agreed with Mr. Coxe and noted that of all the possible 
good causes for not recording, this was one of them. Therefore, law enforcement 
might want the provision as part of the standards. The officer on the street needs to 
know what to do if the suspect indicates he or she does not want to speak if the 
conversation is being recorded. Chief Sireci said some agencies will not have the 
ability to put recording devices in the hands of all patrol officers. There needs to 
be some way to show that the offender says he does not want the statement 
recorded. Mr. Smith said that law enforcement has to show they recorded. The 
statement won't come in if it is not recorded. Someone is going to have to 
document that the suspect refused to be recorded. The best thing is to take section 
IV out. If law enforcement decides it is not going to be recorded, it is not coming 
in without good cause. He suggested striking the paragraph and just using good 
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cause. Sheriff Cameron noted that the officer will be under oath and will testify 
that the offender refused to have his or her statement recorded. Mr. King withdrew 
his original motion and moved to strike all of section IV. The motion passed with 
three dissenting votes. 


The Commission also discussed what types of crimes would be included 
under covered custodial interrogation. Dean Acosta explained that the workgroup 
wanted to make the list longer than murder and sexual battery, but did not want to 
extend it to all felonies. The workgroup settled on a comprehensive list of serious 
felonies enumerated under section 775 .084(1 )( c ), Florida Statutes. 


Dean Acosta moved to amend section II( a) to read: "A covered custodial 
interrogation for the purpose of these standards is the entirety of any custodial 
questioning by law enforcement personnel or others acting in concert with law 
enforcement personnel .. . " The motion passed by a unanimous vote. 


Judge Perry noted that Miranda protection only applies to a custodial 
interrogation and that expanding recording requirements to people who are not in 
custody would be a burden on law enforcement. 


The Commission discussed Sections VII. Thought was given to adding 
language to make it clear that unrecorded statements otherwise inadmissible would 
be admissible for the purpose of impeachment if the defendant testifies. The 
Commission had concerns about an otherwise valid confession being excluded 
from evidence if not recorded. Mr. Reyes said the standards should allow for 
impeachment or rebuttal. Failure to record would be presumed inadmissible as 
substantive evidence but not for the purpose of rebuttal or impeachment. Ms. 
Snurkowski suggested saying "may be presumed to be inadmissible." Judge Perry 
said non-recording could go to weight of admissibility. Dean Acosta agreed that 
going to the weight of admissibility was a possibility. Ms. Barzee was concerned 
with using the term "rebuttal." It might be better to say a statement was 
inadmissible in the state' s case in chief. Mr. Reyes suggested using the language 
in the Harris opinion. Professor Nunn noted that the North Carolina statute allows 
a non-recorded statement to come in for impeachment purposes. Judge Perry 
asked what language the members could agree upon. Ms. Snurkowski said the 
non-recording should go to the weight and not have it per se inadmissible. Mr. 
Smith disagreed. He felt the statement should not be admitted into evidence if 
certain policies were not followed. Ifyou don't say inadmissible, you are side 
stepping. There is a difference between giving weight to a non-recorded statement 
and requiring recording. It is easy to push the button and record. Mr. King said he 
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would take Ms. Snurkowski' s side for a moment. What happens if law 
enforcement intends to do a recording and someone forgets to push the record 
button? Is that good cause? Do we lose the confession because someone forgot to 
push the button? Mr. Smith responded by saying that on balance everyone is 
going to know the rules. Sheriff Cameron opined that it looked like the 
Commission was moving beyond a reasonable doubt to any doubt. This is 
allowing defendants to go free. He said we are in big trouble ifwe don't believe 
law enforcement officers when they testify. Failure to record should be an 
admissibility issue, not an automatic exclusion. Dean Acosta said to look at the 
proposal. If law enforcement did not record, the State would have to present 
evidence to show the statement was voluntary and reliable, and the law 
enforcement agency had good cause not to record. We are talking about 
inadmissibility in a vacuum. The Commission cannot create a rule of 
admissibility. This is required by legislation or a court rule. All of this ties into 
section VIII of the proposed standards. Judge Kelly noted that the standards do 
not state whether the test for admissibility is a preponderance of the evidence or a 
clear and convincing standard. Mr. Reyes suggested using constitutional 
standards. Dean Acosta noted that he meant a preponderance of the evidence 
standard in the workgroup outline when he drafted this document. Judge Barzee 
asked why excise out the term "reliable?" Mr. Fingerhut said there was not much 
case law on reliability, just on voluntariness. 


Ms. Snurkowski directed the Commission to the New Jersey court rule. 
Failure to record is a factor for consideration by the trial court. She moved that 
section VII be amended to include the New Jersey language, which states: "The 
failure to electronically record a defendant's custodial interrogation in a place of 
detention shall be a factor for consideration by the trial court in determining the 
admissibility of a statement, and by the jury in determining whether the statement 
was made, and if so, what weight, if any, to give to the statement." Sheriff 
Cameron seconded the motion. Professor Nunn stated that he was opposed to any 
proposal that only goes to the weight of admissibility. Judge Perry summed up the 
debate by noting that the Commission has the workgroup proposal to consider. In 
addition, we now have the Snurkowski proposal. Instead of automatically 
excluding the statement, it may or may not be admissible. By a vote ofnine to 
four, the Commission agreed to consider the proposal by Ms. Snurkowski. Judge 
Perry made it clear that the Commission was not voting on the merits of the 
proposal. 


Mr. Reyes moved to amend section VII, line 4, to read: "A covered offense 
will be presumed inadmissible as substantive evidence, but not inadmissible for 
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purpose of impeachment if the defendant testifies, unless the entirety of the 
interrogation in which the oral, written or sign language statement was made was 
electronically recorded in accordance with these standards. " The motion was 
seconded and passed by a unanimous vote. 


Judge Perry asked if the Commission needed to substitute another word for 
the term "reliable." Ms. Snurkowski suggested changing the term to "accuracy" or 
"correctness." Mr. Reyes disagreed. He said the definition of "reliable" has been 
defined by the courts. The Commission took no action to change the term. 


Mr. Fingerhut moved that the Commission expand the list of crimes that 
would be covered by recording. He thought that all felony offenses should be 
included. Sheriff Cameron noted that there was a lot of discussion by the 
workgroup. He said what the workgroup looked at were the most serious offenses. 
He recommended the Commission keep the list recommended by the workgroup. 
Dean Acosta also commented that the workgroup discussed this intensively. They 
had to balance one provision against another. Professor Nunn seconded the 
motion. Judge Perry said this is not going through by a court rule. The costs for 
law enforcement will be extensive and it will not pass the legislature. The 
workgroup had the support of law enforcement. The motion did not pass by a vote 
of the Commission members. 


The Commission discussed section VIII of the proposed standards. The 
question to be decided is whether the Commission will recommend court rules or 
legislation to address the recording of suspect statements. Professor Nunn said he 
wanted to hear from other jurisdictions and how they have handled recording of 
statements, either through court rule or legislation. He advised he would furnish 
staff with the names of possible speakers to appear before the Commission. 


The Commission agreed to meet in Orlando during the month of October. 
Staff will circulate dates for the members to consider. 


Judge Perry opened the floor to public comment. Ms. Nellie King from 
F ACDL spoke before the Commission. She noted that one in every four 
exonerations involve false confessions. She felt that if there is no requirement that 
statements be recorded, nothing will have been accomplished. 


Mr. Coxe commented that ifthe Commission concludes that interrogations 
should be recorded, and there should also be sanctions or remedies for non­
recording, we may end up spending a lot of time watering down the standards and 


15 








make them nothing more than procedural. The Commission is charged with 
making recommendations. The Commission should not weaken its 
recommendations simply because they may not be enacted into law or adopted by 
the courts. Mr. Coxe asked: Ifwe water them down to the extent they have no 
weight, should we just not pack our tents and leave? 


Judge Perry said that if the Commission wants something to go forward, we 
should work toward something that would pass the legislature. Jury instructions 
would also go a long way. The Commission could look to jury instructions and 
legislation as two different approaches. 


Mr. Smith opined that if the real goal is to move something forward then 
confessions should be recorded. He said he would make confessions inadmissible 
if not recorded. He felt making agencies do it and having some consequences for 
failing to record is better than nothing. 


IX. Adjournment 


No further business being conducted, the Commission adjourned at 4: 12 
p.m. 
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State Legislation Making Non-Recorded 

Statements Presumably Inadmissible 



Tab3 



• 	 Illinois: Non-recorded statements are presumed 
inadmissible. This presumption may be overcome 
by a preponderance of the evidence showing that 
the statement was voluntary and reliable, based 
on the totality of the circumstances. Does not 
apply in certain situations, such as spontaneous 
statements, statements made in open court, 
statements made in response to routine questions 
incident to arrest, etc. 
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State Legislation Making Non-Recorded 

Statements Presumably Inadmissible 



Tab3 



• 	 North Carolina {NOTE: applies only to homicide 
investigations): Non-recorded statements may be 
questioned as to voluntariness and reliability. The 
State may establish these through clear and 
convincing evidence of good cause for failure to 
record. Good cause includes refusal of recording by 
the accused, equipment failure, etc. Does not apply 
in certain situations, such as spontaneous 
statements, statements used for impeachment {non­
substantive) purposes only, etc. 







State Legislation Making Non-Recorded 

Statements Presumably Inadmissible 



Tab3 



• 	Texas: Statements resulting from custodial 
interrogation are inadmissible unless the 
statement is recorded; the accused is given 
Miranda warnings and properly waives those 
rights; the equipment was working, the 
operator was competent, and the recording is 
accurate and unaltered. 







Other States with 

Electronic Recording Legislation 



• 	 Maine: Requires all law enforcement agencies to develop 
written policies regarding electronic recording of interrogations. 


• 	 Missouri: Interrogations for a list of serious crimes shall be 
recorded when feasible. No remedy for non-compliance. 


• 	 Montana: Custodial interrogations should be recorded, unless 
any of a series of exceptions apply. 


• 	 Nebraska: Statements regarding specific serious crimes should 
be recorded. Jury may draw an "adverse inference" toward the 
State for non-compliance unless an exception applies. 







Other States with Electronic Recording 

Legislation 



• 	 New Mexico: Interrogations regarding felonies should be recorded 
when feasible, unless an exception applies. 


• 	 Ohio: Statements made during felony interrogations are presumed 
admissible if recorded. No presumption or penalty results from 
failure to record. 


• 	 Oregon: Interrogations regarding specific serious crimes shall be 
recorded unless an exception applies. Non-recorded statements 
are not excluded, but the court shall offer a jury instruction on the 
statutory requirement. 


• 	 Wisconsin: State policy is to record felony interrogations unless an 
exception applies or good cause is shown. 







Electronic Recording Legislation Exceptions 



• Statements made before a grand jury 


• Statements made on the record in court 


• Custodial interviews in another state 


• Custodial interrogations by Federal LE 


• Spontaneous statements 


• Statements made during arrest 


• Statements made during equipment failure 








Rules of Evidence/Court Rule 

Tab4 



• Indiana- Requires electronic recording 
through a Supreme Court order amending the 
state's rules of evidence 


• Maryland- Provides rules within its Code of 
Criminal Procedure 


• 	New Jersey- Requires the recording of 
custodial interrogations in a place of detention 
as adopted by court rule 
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Judicial Mandate 

5 States Require Electronic Recording 



by Case Law - Tab 5 



• Alaska 


•Iowa 


• Massachusetts 


• Minnesota 


• New Hampshire 







Example: Gainesville PD 

Recording Policy - Tab 7 



• 	All interrogations/interviews conducted at 
GPD headquarters for all incidents must be 
recorded unless extenuating circumstances 
exist. 


• 	All personnel must be sufficiently trained in 
the use of recording equipment. 


• Recording must be complete, continuous, and 
uninterrupted, even when the officer or 
detective leaves the interrogation room. 







Gainesville PD - Continued - Tab 7 



• 	 If equipment in one interrogation room fails, move to 
another one with working equipment. All rooms are 
independent of each other. 


• 	 Contains detailed instructions on operation of 
equipment and copying, preserving, and properly 
filing recordings. 


• 	 Contains prohibitions on certain behavior regarding 
recording equipment, e.g., turning off or disabling 
recording devices or recording over tapes. 
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October 29, 2011 


I. Call to Order 


The meeting was called to order by Judge Perry at 9:38 a.m. Ms. Walbolt, in 


her absence, designated Mr. Hill as her proxy. Ms. Barnett, in her absence, 


designated Mr. Coxe as her proxy. 


II. Minutes 


The minutes of the August 29, 2011 meeting were approved by a unanimous 
vote. 


III. Opening Remarks 


Judge Perry commented that eyewitness identification is drawing more 
attention in the media. He cited a case in Texas where the Texas Court of Appeal 
reversed a trial court ruling that denied defense counsel the opportunity to present 
expert testimony on the issue of eyewitness identification. The defense had moved 
to introduce the expert testimony ofProfessor Roy Malpass. The case cite is Larry 
Joseph Tillman v. State a/Texas found at 2011WL45 77 675, decided on October 
5, 2011. 


IV. Eyewitness Identification 


Mr. Garringer informed the Commission that staff sent out letters to law 
enforcement agencies to request their lineup procedures, 321 mailings in all. Thus 
far, staff has received responses from 14 sheriffs' departments and 21 police 
departments. Staff asked Amy Mercer, the Executive Director of the Florida 
Police Chiefs Association, for their numbers. Chief Sireci's mailing to law 
enforcement didn't ask that the actual procedure be sent in. The ballpark figure 
from Ms. Mercer is that over 200 agencies have adopted protocols and FDLE 
General Counsel Michael Ramage is getting a count for staff. Therefore it appears 
that approximately 80% of the agencies have adopted a protocol for a deadline that 
is November 1st. Mr. Garringer noted that staff will keep an eye out for lineup 
policies for the next twenty days or so and report back to the Commission at the 
next meeting. 


Mr. Reyes noted that Sheriff Cameron and Mr. Reyes had spoken with the 
Florida Prosecuting Attorneys Association's legal department last Friday. Mr. 
Reyes told staff that he will furnish them the legal department's contact 
information so that staff can get the lineup policies. 
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Chief Sireci announced that as President of the Florida Police Chiefs 

Association, if an agency has not yet responded, he will ask and will get the 

responses to staff by November 1st. 



Mr. Garringer noted that the staffperspective is that we want to read the 
policies and see how many agencies use an independent administrator and the 
sequential method, or whether they provide for both. Mr. Garringer informed the 
Commission that staff will report back to the Commission when the data is 
obtained. 


Nancy Daniels noted that she wanted to see not just whether law 

enforcement agencies have adopted a policy, but whether the policies are 

harmonious with what the Commission recommended. 



Mr. Garringer reminded the Commission that the Commission 
recommendation to law enforcement was fairly open-ended on the administration 
of lineups, but the recommendation was stronger on the independent administrator. 


Mr. Garringer drew the Commission's attention to a new study on 
eyewitness identification. Mr. Garringer advised the Commission that a field study 
by the American Judicature Society, along with Professor Gary Wells and others 
experts, had been published. The new study demonstrates that the sequential 
method of administration is superior to the simultaneous method in correctly 
identifying suspects, and not misidentifying fillers. 


Judge Perry noted that when the Commission left off, it was tom between 
sequential vs. simultaneous lineup administration, and while the Commission 
supported Senator Negron, there was a study that suggested that simultaneous 
lineups were better than sequential. This new study questions the other studies. 
The new study indicates that sequential may be the better route. If you read all of 
the articles and literature and cases, they show that the field of eyewitness 
identification is the leading cause of a lot ofwrongful convictions. The question is 
whether the Commission wants to take a fresh look at this or stand pat on its prior 
recommendation. At the last meeting, Mr. Coxe raised a very interesting point, 
whether or not as a Commission we are going to pass something that passes 
legislative muster or whether or not we were going to recommend things that we 
thought were best for the system. Judge Perry reminded the Commission that he 
expressed his opinion at the last meeting. He thought the overall goal was to 
ensure that the guilty shall not escape but that innocent people should not be 
caught up in the system. He reminded the Commission to do some soul searching 
and decide whether they want to maintain the status quo or whether they want to 
change the system. 
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The Commission discussed the methodology of the report. Professor Nunn 
expressed his concern that it was somewhat simplistic to say that the choice was a 
contest between Dr. Malpass and Dr. Wells. Dr. Malpass's position is that there 
was not specific scientific evidence to make a choice between both methods of 
administration, not that he was an advocate of one or the other. In the latest study, 
all of the major names in eyewitness identification are involved, including Mr. 
Thomas Sullivan. Professor Malpass is listed as providing assistance. 


Judge Perry reminded the Commission that there a couple of things that we 
do know: The use of an independent administrator takes out ofplay whether 
someone knowingly or unknowingly gives hints, and we do know that the research 
shows that sometimes with simultaneous lineups individuals try to find a person 
that best resembles the person who they think committed the crime. With 
sequential, individuals hone in more on their memory to aid them in picking 
someone. We do not know ifmore agencies are moving toward sequential lineups 
as opposed to simultaneous; that will be a question that some of our law 
enforcement commissioners can help us with. What we agree on across the board 
is that there are problems with eyewitness identification. The question to be 
answered is how we solve the problems. Judge Perry reminded the Commission 
that in case after case they have heard about the problems. The question is what 
will the Commission going to do about it. That is why this issue was brought up 
and that is why the Commission is here. 


Sheriff Cameron responded to Judge Perry. He noted that law enforcement 
develops a suspect already through other means and if a witness picks the wrong 
picture (a positive identification of a filler photo) it means that the witness will 
probably never be able to make the correct identification. Sheriff Cameron wanted 
to dispel the myth that if a witness picks a filler photo, then the filler automatically 
becomes the suspect. The only identification where there is any credibility is the 
police lineup. He also pointed out that Dr. Wells' original studies were in 
laboratories and this new field study is now assuming that in this identification of a 
real crime that the witness is picking the right person. However, nobody knows if 
it is the right person until it goes through the trial phase. It just means that the 
witness has picked the suspect developed through other means. 


Mr. Hill asked if this debate is choosing between the expert opinions of 
Professor Wells and Professor Malpass. Mr. Garringer reminded the Commission 
that Dr. Malpass said there wasn't much to choose from between simultaneous and 
sequential administration and obviously Professor Wells is a proponent of 
sequential administration. The Commission took the middle road because there 
were two experts. Mr. Garringer said that staff became aware of the latest field 
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study and it struck him as significant enough to bring it to the attention of the 
Commission. 


Mr. Garringer thought what was interesting was it is not a laboratory study, 
it was a field study conducted with law enforcement agencies in four geographical 
regions of the country. North Carolina had to withdraw from the study because 
their legislature mandated sequential presentation. Rather than bring in college 
students, they used actual criminal cases. In the study, they did an equal split 
between both methods of administration and it was a controlled environment in 
that it used SunGard software so that the images the people were viewing were 
displayed on the computer monitor. They tried to keep this controlled to keep out 
variables that might affect results. Overall, the simultaneous administration 
resulted in the identification of the suspect 25.5% of the time and the sequential 
administration resulted in the identification of the suspect 27.3% of the time. 


Mr. Garringer noted that if you only look at the statistics where an 
identification was made (and take out the cases where no identification was made), 
simultaneous administration resulted in the identification of the suspect 58.4% of 
the time and sequential administration resulted in the identification of the suspect 
69.1 % of the time. There is never a 100% identification rate ofpicking the subject, 
no matter what type of procedure is used because there are so many variables out 
there; there will never be a perfect lineup procedure. 


In response to a question, Professor Nunn noted that an independent 
administrator was used to administer the photographic lineups, through the use of a 
computer program. In other words the procedure was double blinded. Although an 
investigator chose the filler photographs, this person was not involved in the actual 
lineup presentation. Mr. Garringer asked the members if any thought should be 
given to modifying the Commission recommendation located at Appendix F in the 
Interim Report. The position of the Commission has been to not choose one 
method of administration over another. The choice of a simultaneous or sequential 
presentation is left up to the individual law enforcement agencies. Judge Perry 
asked the Commission members whether they wished to stay the course or make a 
change. 


Mr. Coxe noted that he understood Sheriff Cameron's point about the 
mistaken identification of filler photos and the problems with in-court 
identification, but expressed his concern that in some cases, what got a person in 
the court was the wrongful lineup. 


Sheriff Cameron reminded the Commission that no matter what procedure is 
used, witnesses will make mistaken identifications. 
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Mr. Coxe reminded the Commission that it is not looking at the totality of 
the evidence, but at the specific issue of witness identification. Sheriff Cameron 
noted that the system can never fix imperfect witnesses. 


Mr. Hill noted that every Commission member wants to pick the best 

method. He asked if staff could contact Professor Malpass and ask if this study 

changed his mind regarding the sequential versus simultaneous presentations. 

Staff advised it would contact Professor Malpass. 



Ms. Daniels said that the problem has been in the past that agencies have 
developed someone as a suspect and put them in a lineup and then there was subtle 
suggestiveness that led to a wrongful conviction. She noted that if the Commission 
is firm in recommending an independent administrator, then a lot has been 
addressed. There is also the problem of show-ups. Her opinion was that if there is 
now a study that Dr. Malpass participated in, then the Commission should reopen 
the issue and put the latest science in its work product. 


Dean Acosta said that in-court identifications are certainly troublesome, but 
what the Commission has to deal with here is the lineup issue. There are two 
issues that are important to consider: (1) what are the best practices and (2) what is 
politically feasible. It is important for the Commission to leave behind a work 
product that identifies best practices. 


Ms. Flores said that the question regarding the significance ofhow many 
times a filler is identified is important. Ifwe can say that a certain procedure 
results in minimum of false positives the number could be much higher, but that 
really does set the minimum number or chance of the wrong person being picked. 
There is significance to that number and we should not discount it, but for that, the 
correct person should have ultimately been picked. 


Chief Sireci commented that from a real life perspective, regardless of which 
procedure is used, it is the quality of the investigation that puts a person in a 
lineup. We look to the quality of the investigation, the quality of the prosecution, 
and the quality of the defense. 


Professor Nunn said that we know that seven people in Florida were people 
who were identified falsely through a photo identification procedure. Mr. Davis 
was misidentified when he was put it a lineup and the police did not know who the 
suspect was. Mr. Bain was put in lineup because he was a suspect. When police 
put a person in the lineup and they do not know who the suspect is, there is a 
chance the filler will be picked. Professor Nunn moved to postpone the matter 
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until after the Commission addressed the other issues that are set for today. The 
motion was seconded, and passed by a unanimous vote. 


V. False Confessions-Jim Trainum 


Retired police detective Jim Trainum gave a video and PowerPoint 

presentation to the Commission on false confessions. He stated that recording is 

the gold standard in false confessions. Videotaping will not eliminate false 

confessions, but the Reid technique of interrogations does not suggest that 

recordings not be utilized (staff note: See pages 50 and 51 of Criminal 

Interrogations and Confessions, Fifth Edition). 



Mr. Trainum said there were three main points he wanted to cover in his 
presentation: (1) the interrogation, including any pre-interview, and Miranda, 
should be videotaped in its entirety (2) such taping needs to be mandatory and (3) 
there needs to be sanctions in place if videotaping does not take place. 


As explained by Mr. Trainum, the reasons for videotaping are: 


1. Presentation of the best evidence 
2. Increase public confidence and trust 
3. More confessions 
4. More incriminating evidence obtained 
5. Detectives become better interrogators 
6. Less time is spent in court 
7. There are more guilty pleas 
8. There are fewer lawsuits 


Mr. Trainum noted the differences between oral statements and videotaping. 
There is no question about what the witness stated when there is videotaping. Mr. 
Trainum has seen a jump in incriminating statements when videotaping was used. 
He commented that before he used videotaping he had missed incriminating 
comments that can be picked up by the recording. He believedthat videotaping 
makes investigators better interrogators. Videotaping is a great learning tool. A 
confession in a criminal case results in a guilty plea. Defense counsel hates 
videotaping. In addition, videotaping helps to prevent lawsuits for wrongful 
incarcerations. 


Mr. Trainum made the following points regarding videotaping: 


1. Videotaping will not prevent a false confession but may pick up subtle 
exonerations. 
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2. Good detectives may push the envelope when recording is not utilized. 


3. During the interrogation process the suspect decides that the short term 
benefit of confessing outweighs the long term consequences. 


Mr. Trainum noted that a false confession is not easy to identify. At times 
law enforcement unintentionally contaminates the interrogation. Investigators ask 
a lot of leading questions. When witnesses guess when answering a question, the 
investigator tends to remember the right answers, not the wrong ones. By using 
techniques that contaminate the interrogation, we help the suspect build the full 
story. The Reid technique teaches that you have to go beyond "I did it." The only 
way to prove there was no contamination is to videotape from start to finish. Mr. 
Trainum stated that he had two false confessions cases, and he caught the second 
one because of what he learned from the first one. 


Mr. Trainum discussed the first case he investigated where a later review of 
the videotape revealed that the confession he obtained was false. The suspect fit 
the description of the person committing the crime. A handwriting examiner 
identified the writing of the suspect on the credit card slips. The suspect's story fit 
how the crime was committed. Later Mr. Trainum ran across the suspect's alibi. 
Then he had problems with the examiner. Other experts said the handwriting was 
not that of the suspect. Years later after reading about false confessions, and 
reviewing this case, he realized what he had been doing. The videotapes revealed 
inferred promises and leading questions. He realized after watching the video and 
listening to the responses that the suspect was eight months pregnant. The 
investigators had missed that. No witness mentioned that the suspect was pregnant. 


Mr. Trainum advised that there are law enforcement objections to 
videotaping. 


I. We never will get another confession. His response was that law 
enforcement officers are the best salesmen in the world. He felt he could get a 
suspect past any concerns regarding videotaping. Most suspects assume they are 
being videotaped anyway. The statements are not the problem. We want a 
controlled environment, not a statement on the street. This is only a problem if law 
enforcement tries to interrogate outside the room. 


2. Videotaping will show the techniques that investigators use. That meant 
nothing to Mr. Trainum. Suspects already are aware of investigative techniques. 


3. There is a cost factor for law enforcement. Mr. Trainum noted that the 
equipment costs are going down. Most agencies have recording capabilities. 
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Agencies can get grants for funding. Videotaping results in more confessions not 
being challenged and therefore there is less court time for investigators. 


4. There are costs associated with transcribing the tapes. Mr. Trainum 

commented that in the District of Columbia the investigators do not transcribe 

every videotape. 



Mr. Tranium felt that the problems with videotaping were no different than 
other issues that law enforcement deal with. He believed that videotaping must be 
mandatory and sanctions should be applied for failure to record. Mr. Trainum 
stated that if videotaping was not legislated, the agencies would not do it. He said 
it was much like seatbelt enforcement. People would not wear one unless required 
to do so. He commented that there needs to be something in place to be sure the 
equipment is in place and maintained. In the District of Columbia, there is a 
rebuttable presumption that the confession was involuntary if it was not recorded. 
Mr. Trainum said you could tum this around and make the statement 
presumptively admissible if it were recorded. Again, Mr. Trainum emphasized 
that recording needs to be mandatory. If you make it mandatory, law enforcement 
will thank you later. 


Commissioner Bailey asked Detective Trainum what happens if there is a 
major case and there are multiple interviews of suspects over many weeks. 
Detective Trainum responded that if a suspect denies involvement in their initial 
interviews and then admits involvement in later interviews, it is going to come out 
anyway and it needs to be turned over to the attorneys as a Brady issue. He 
thought that showing that denial and showing the process, it has to come out. For 
example, in a recent recruit class that he sat in on, a lieutenant was lecturing on 
documentation of initial interview. He told recruits that if the witness says that 
they don't think they can make an identification of the suspect, don't write it down 
because it might come back later on. That is a Brady violation right there. It 
would be wrong for it not to come out. 


Ms. Daniels thought the benefits of recording outweighed the costs. Mr. 
Trainum commented that initially the costs were pretty big. He thought the 
Innocence Project listed some costs on their website. Now, the equipment being 
used is standard and can be purchased off the shelf. Although Mr. Trainum did not 
think the cost was great, he did not have the exact figures. 


Ms. Barzee asked if recording should be mandatory in all cases or just in 
homicide cases. Mr. Trainum said that in the District of Columbia there is a list of 
crimes that require recording. Not all crimes are videotaped. Ms. Barzee asked 
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how many rooms are set aside. Mr. Trainum said there were three rooms set aside 
in various buildings. 


Mr. Fingerhut asked Mr. Trainum to describe the thought process regarding 
the limiting of the number of crimes that would be subject to recording. Mr. 
Trainum said the idea was to get recording through the legislative process with 
fewer objections by law enforcement. Mr. Trainum noted that even though 
recording was mandated for certain felonies, some detectives use it for everything. 
One good thing about recording is that you don't even have to take notes. Mr. 
Fingerhut asked Mr. Trainum what he recommended. Mr. Trainum said it was 
more important to record juvenile interrogations because they can be more easily 
influenced. He noted that most interrogation schools do not teach a separate 
technique when dealing with juveniles. 


Sheriff Cameron asked Mr. Trainum how many interviews had he done. Mr. 
Trainum said that if you throw in taking statements ofhostile witnesses, he had 
done a few hundred interviews at the most. 


Mr. Trainum discussed the video shown to the Commission members. He 
questioned why the suspect in the video confessed. Mr. Trainum believed he 
obtained a confession because the detectives gave the suspect the impression that 
her situation was hopeless. Apparently the suspect had been sexually abused as a 
child. Those victims tend to give in when interrogated so they can get through the 
interview. In his case, the interrogation took a total of twelve hours. However, he 
has seen false confessions come from a suspect in thirty minutes. 


Chief Sireci asked Mr. Trainum how he handled off-site interrogations. Mr. 
Trainum explained that the District of Columbia requirement to videotape only 
apples to custodial interrogations. Mr. Trainum said he preferred to have the 
person of interest come to his turf. Chief Sireci asked what happens when a 
suspect agrees to speak but does not consent to a videotaping. Mr. Trainum 
explained that the District of Columbia is a one person consent jurisdiction. Ifa 
person says he or she will not communicate with the tape on, he can tum it off 
However, he is not required to. 


With regard to equipment failure, Mr. Trainum explained that a procedure is 
in place to explain why the equipment failed, along with a notification process. 


Ms. Pate asked what motivated the woman to confess. Mr. Trainum said he 
never interviewed the suspect again. He made it clear that there was no other way 
out of the situation but to confess to the crime. He advised the suspect that nothing 
she could say would convince him that she did not commit the offense. 
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Mr. Hill asked what sanction should be applied for non-recording. He asked 
if Mr. Tranium recommended that the confession not be admitted into evidence if 
it was not recorded. Mr. Trainum felt that prosecutors will come down harder on 
law enforcement and require recording if a non-recorded statement was 
inadmissible. However, he did not have an opinion on what is the best sanction. 
Mr. Trainum was also not aware of any studies showing what sanction should be 
applied for non-recording. 


Mr. Coxe asked ifthe suspects knowthey are being videotaped. Mr. 
Trainum responded by saying the suspects are not told they are being recorded, but 
they assume that they are. Mr. Coxe asked if the recording was turned off if 
requested by the suspect. Mr. Trainum said in most cases he would tum off the 
equipment, but not every time. He mentioned that he had one suspect in a murder 
case that was borderline mentally retarded. He told the suspect he would tum off 
the recording but because ofhis mental health issues he recorded anyway. 


Ms. Daniels asked if there was any documentation to show that there are 
more confessions elicited via electronic recording. Mr. Tranium said the data was 
anecdotal. Law enforcement does not track how many confessions are obtained. 
However, the consensus among law enforcement is that more confessions are 
obtained. 


Mr. Trainum explained that in his case that he presented to the Commission, 
the suspect ended up with an alibi. She was living in a shelter and had to sign a log 
book. He reviewed the book and it showed she had been signed out on the day of 
the offense, but at a time when the crime could not have been committed by her. 
The crime was never solved. Six months to a year later and even years later he still 
believed she had done it. 


VI. PowerPoint - False Confessions. Judge Perry 


Judge Perry made several observations regarding the issue of false 
confessions. He noted that the Commission work ends in May and the final report 
is due to the Court in June. He said the members needed to push the ball down the 
road. The question the Commission needed to answer was whether law 
enforcement should or should not record suspect statements. If the answer is to 
record, the question then arises as to what type of cases. Another issue to be 
discussed is whether there should be sanctions for non-recording, and if so, what 
are they. Should the Commission consider recommending to the Court a jury 
instruction? Should any mandate for recording be by statute or rule? Judge Perry 
commented that there is an old cliche: "A trial is a search for the truth." He went 
on to describe what he called the CSI effect. Jurors not only want recordings but 
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expect them, and if they don't get them they get hung up on reasonable doubt. 
Jurors know they can videotape or record and also know they can go online and 
buy things inexpensively. They wonder why law enforcement doesn't do it. Judge 
Perry noted that he took over a felony division recently. The question ofwho 
jurors should believe, the law enforcement officer of the defendant, always comes 
up. You don't get into that ifthere are recorded statements. By recording, the 
jurors can determine if law enforcement is harsh or not harsh, or if the defendant 
lied. The tape speaks for itself. Judge Perry then advised he was going to talk 
about the study in Pennsylvania, New Jersey, and the Commission staff work 
product. He said that after the discussion he hoped the Commission could move 
forward to something we can sink our teeth in. 


(Note: Ms. Daniels had to leave the Commission meeting and appointed Mr. Coxe 
as her proxy for any votes taken by the Commission). 


Judge Perry then presented the PowerPoint to the Commission members as 

follows: 



a. Pennsylvania Report - Tab 3, Page 8 


A rule of criminal procedure should be amended to require defense counsel 
in capital cases to be educated on evidence related to confessions. A statute should 
require that custodial interrogations be electronically recorded. 


b. New Jersey Court Rule 3.17 - Tab 3, Page 9 


Electronic recordation: All interrogations must be recorded. The rule lists 
exceptions. Failure to record is a factor to be considered by the court in 
determining the admissibility of the suspect's statement. In addition, the jury can 
consider whether a non-recorded statement was made, and what weight, if any, to 
give to the statement. Judge Perry advised the members that the New Jersey rule 
and jury instruction were set forth at Tab 5 of the notebook. 


c. Substantive vs. Procedural Rule Making - Tab 3, Page 10 


Judge Perry discussed the definition of substantive vs. procedural law. If the 
Commission recommended that law enforcement electronically record suspect 
statements, a decision must be made between a court rule and a statute. 


d. Commission Standards - Tab 3, Page 11 


Judge Perry advised the members that the revised Commission Standards 
were located at Tab 6 of the notebook. 
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Judge Perry read the Policy Statement that is set forth at Tab 6 (page 1) and 
cited the case ofBerger v. United States, 295 U.S. 78, 88 (1935). 


e. Proposed Rule of Evidence - Admissibility - Tab 7 


This proposed rule ofevidence was the work product ofMs. Snurkowski. 
Failure to record shall be a factor by the trial court to consider in determining the 
admissibility of the statement. The language for the proposal was drawn from the 
Commission workgroup that presented the Standards, and the New Jersey court 
rule. Judge Perry thought that paragraph (l)(b) of the proposal should be modified 
to list the specific criminal offenses under s. 775.084(1)(c) 1, Florida Statutes 
(2011 ), rather than use the term "covered offenses." Judge Perry noted that this 
proposal requires that statements be recorded. If the statement is not recorded, the 
court makes a determination of admissibility. If the statement is not recorded, 
defense counsel can request an instruction. In this proposal there is a sanction but 
it does not lead to an exclusionary rule. 


Ms. Snurkowski suggested adding a statement that says if the recording 
takes place, there is a presumption that the statement is voluntary. This would give 
law enforcement an incentive to record. 


Mr. Coxe asked what standard the New Jersey court uses to determine 
admissibility. He noted that it is neither in the proposal nor in the New Jersey rule. 


Dean Acosta said he was concerned with the proposed motion. Nowhere 
does the standard say that the recording is required. The cautionary jury 
instruction is a bit of a sanction. The proposal is not an exclusionary rule. Dean 
Acosta believed that if there was no recording made by law enforcement, then 
there had to be an explanation as to why no recording was made. If there is no 
recording, law enforcement should have to say why a recording was not made of 
the statement. He asked why the Commission wanted to step back from the 
working group proposal. He wondered ifthe Commission was trying to 
recommend a politically expedient result. 


Judge Perry reminded the members that this discussion was a continuation of 
the last meeting. Once the Commission got though the rest of the proposals, it 
could go back and tie the two meetings together. 


Sheriff Cameron asked how non-recorded statements are being handled by 
the courts in Florida. Judge Perry said he usually sees recorded statements in 
homicide cases, and non-recorded statements in other cases. In a suppression 
hearing, the court decides ifMiranda was complied with, and if the statement was 
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voluntary. There is no requirement that a statement be recorded. As the law stands 
now, the defense cannot move to suppress a statement simply on the grounds that it 
was not recorded. 


f. Proposed Rule of Evidence - Exclusion - Tab 7 


This proposal includes a presumption of inadmissibility except for 
impeachment of the defendant if he or she testifies at trial. The State may rebut the 
presumption by showing it was voluntary and reliable and there was good cause by 
law enforcement not to record. If the non-recorded statement is admitted into 
evidence, the defense may raise the issue of voluntariness and good cause for the 
jury to consider. 


g. Proposed Statute - Admissibility - Tab 8 


Failure to record shall be a factor by the trial court to determine in 
considering the admissibility of the statement. The jury may make a determination 
as to whether the statement was made, and what weight, if any, to give to the non­
recorded statement. Judge Perry pointed out that one advantage to having a statute 
is you can put in a civil liability section. If the Commission recommends a court 
rule, the court cannot give the law enforcement agency immunity from a civil 
cause of action for failure to record. Only the legislature can give civil immunity. 


h. Proposed Statute - Exclusion - Tab 8 


The failure to record a suspect statement raises the presumption that the 
statement is inadmissible. This presumption by be rebutted by the State by a 
preponderance of the evidence. Defense counsel may raise the voluntariness, 
reliability or strength of the good cause showing as a matter for the jury to consider 
in weighing the evidentiary value of the statement. Judge Perry commented that if 
the statement were not recorded, any good defense attorney will raise the issue. 


i. Legislation - FACDL -Tab 9 


The model bill by F ACDL contains a provision that presumes that any non­
recorded statement is inadmissible. Staff also provided another proposal based on 
the F ACDL model. The staff proposal changes the exclusion of the statement to 
one where the court shall determine whether a non-recorded statement is 
admissible. 


J· Sullivan Model Bill-Tab 10 


In this proposal, all interviews are to be recorded. There are ten exceptions. 
Ifan exception is not met, the court shall give the jury an instruction. 
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VII. Commission Discussion 


Judge Perry asked whether the Commission members wanted to mandate 
recordings. If the answer was yes, then a decision would need to be made 
regarding what type of offenses should be covered. If the Commission 
recommended mandatory recording, thought had to be given to what remedies 
should be available if law enforcement fails to record. Judge Perry thought that 
Ms. Snurkowski's proposal was a good model. This model tracks the New Jersey 
rule. Defense counsel in Florida will probably request an instruction like New 
Jersey ifthere is not a recording. Judge Perry said that recording solves a lot of 
problems. Recording takes out questions that are normally raised. Juries wonder 
why there are not recordings of suspect statements. Judge Perry thought the best 
remedy was a jury instruction because it lets the trier of fact decide what to do. 
The Snurkowski proposal also leaves the issue of a non-recorded statement with 
the trial judge to determine if the statement is admissible. Judge Perry then opened 
the floor to discussion. 


Mr. Coxe directed the Commission to Tab 5 - the New Jersey court rule. He 
said he could support the Snurkowski proposal ifthe New Jersey jury instruction 
was included in the proposal. Mr. Coxe said he was more comfortable with the 
proposal if that instruction was giv'en. The instruction comes from the court to the 
jury, and not from the attorneys. Mr. Coxe then read the pertinent parts of the 
instruction located at Tab 5, pages 9 and 10 of the materials, beginning with the 
sentence: "Among the factors you may consider in deciding whether or not the 
defendant actually gave the alleged statement, and if so, whether any or all of the 
statement is credible ....." 


Mr. Reyes believed the existing Florida jury instruction 3.9(e)-Defendants 
Statements - would cover this. All that was needed was to add a reference to 
videotaping. To rewrite the instruction would change something that has been 
around since the instruction was approved by the Florida Supreme Court in 1981. 


Ms. Barzee did not agree with Mr. Reyes. She noted that instruction 3 .9( e) 
goes to the issue ofvoluntariness and does not cover a situation where no 
statement was made at all. She believed an instruction should cover whether the 
statement was made, and if so, what weight it should be given. 


Judge Perry commented that instruction 3.9(e) does not address the issue of 
non-recordation. There needs to be a sanction for non-recordation. Judge Perry 
said the New Jersey instruction lays it all out and you do not get that instruction if 
the statement is recorded. Judge Perry said he could not understand the hesitation 
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in not recording. It protects the officer, takes out game playing in suppression 
hearings because it is on tape, and it is there for everyone to see. 


Ms. Barzee asked ifthe New Jersey instruction was only given when there is 
non-recordation. Judge Perry said he interpreted the instruction to mean it was 
given only when requested by the defense. (Staff note: The preamble to the 
instruction indicates it is given only when the court admits into evidence a non­
recorded statement after the court finds no excuse for the police not to record). 
Judge Perry commented that he had sentenced eight people to death, and many 
more to life imprisonment without parole. He said he wanted to be sure that the 
trial judges have all the tools necessary. Judge Perry mentioned his family history 
and said that the Commission needed to do something. 


Mr. Hill moved that the Commission propose a statute under the Florida 
Evidence Code along with the New Jersey jury instruction. In addition, a 
paragraph should be added to the proposed statute that prevents any civil liability 
against law enforcement for failure to record a suspect statement. Judge Silvernail 
seconded the motion. 


Mr. Fingerhut did not agree with a provision of the Snurkowski proposal that 
permitted the trial court to consider non-recording as a factor in the admissibility of 
a suspect statement. He was more comfortable with the non-recorded statement 
being presumptively inadmissible. 


Judge Silvernail pointed out that the proposal needed to cover the offenses 
listed ins. 775.084, Florida Statutes. Mr. Hill said he would add to the proposal 
the specified offenses listed in the three time violent felony offender statute. Mr. 
Coxe said he would like to add the offense of extortion to the list. It was pointed 
out that that extortion is not considered a violent felony offense. 


Dean Acosta said the proposal needed to written in such way that is was 
clear law enforcement would be required to record suspect statements. He thought 
the proposal was written in the negative. Mr. Coxe said he too saw the problem 
since the language of the proposal did not say that law enforcement shall record 
suspect statements. The language in the proposal reads: "Law enforcement 
agencies shall make appropriate electronic recordings of covered custodial 
interrogations of suspects in investigations of covered offenses." Judge Silvernail 
opined that the he proposal would cause some issues in the Florida Evidence Code. 


Professor Nunn said he was not sure the Commission was getting where it 
needed to go. All the Commission is doing is telling a judge to decide if a 
statement is admissible and adding a jury instruction. Professor Nunn did not see 
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any real incentive for law enforcement to record. There is no sanction with this 
structure. He preferred a proposal that would make a statement admissible if it 
was recorded. Ifa statement was not recorded, there should be a list of exceptions 
that law enforcement can use to convince the trial judge to admit the statement. 
Judge Perry thought the proposal took the Commission light years from where it is. 
Mr. Hill said that including an instruction that informs the jury that a statement 
shall be recorded is more than light years ahead. 


Sheriff Cameron said that what we have right now and are striving for is 
currently in the hands of the presiding judge and the jury. That is where this 
belongs. He said he was not opposed to a jury instruction. That subject is more 
the bailiwick of other Commission members, rather than his. He said that 
prosecutors would not want the proposed jury instruction. He thought the 
proposed jury instruction was leading in that it almost tries to convince the jury not 
to accept the statement. 


Mr. Smith said that ifhe had an unrecorded statement he would not take the 
case to trial with the proposed instruction. He said he wanted law enforcement to 
record. But he thought if the sanction was one that would create an exclusionary 
rule it would not pass the legislature. Mr. Smith said he could live with the 
proposed statutory language, but the jury instruction was a killer. He said the 
instruction is telling a jury not to believe the statement since it was not recorded. 


Dean Acosta thought the jury instruction was leading. He said that any 
proposal from the Commission needed to have teeth. He preferred a rebuttable 
presumption for inadmissibility. Dean Acosta commented that he sensed that the 
members wanted to enact something that had a chance ofpassage. 


Mr. Reyes said the Commission should use the current Florida jury 
instruction by tinkering with it and making it do all the things we want it to do. He 
was not in favor of using another jurisdiction's instruction. 


Mr. Fingerhut said the different proposals send different messages to the 
bench. One proposal lets a judge consider non-recording as a factor in determining 
admissibility of the statement. Another proposal makes the non-recorded 
statement presumptively inadmissible. To give a proposal any teeth there should 
be the presumption of inadmissibility. 


Judge Perry said that in reality we would not be here today discussing this 
issue iflaw enforcement recorded. He could not say whether the New Jersey jury 
instruction was overly harsh. But he asked what has the 1981 Florida instruction 
done to change the problem? 
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Judge Perry reminded the members there was a motion on the floor and a 

second. 



Professor Nunn said that law enforcement needs to videotape suspect 
statements. He felt the Commission was going to recommend that. He agreed that 
there needed to be a sanction for non-recording. But Professor Nunn was 
concerned that the proposed jury instruction was not the big bad dog with teeth that 
some folks think it is. Professor Nunn said why not just say to an agency that if 
you can't say there was good cause not to record you cannot use the statement. 
That is the biggest sanction you can have. The jury is not going to care about an 
instruction. Our group should say what the best way to do this is. Let the court 
and legislature do what it is going to do. The question before the Commission is 
what is the best way to prevent wrongful convictions? 


Sheriff Cameron said that in his review of the research that has been done, 

less than one halfof one percent of wrongful convictions is due to false 

confessions. 



Senator Negron believed that law enforcement would be opposed to 
legislation regardless of the percentage. He said he was going to vote against this 
proposal. We said we should respect law enforcement but the people decide what 
the rules are. We as citizens decide the ground rules and we hire law enforcement 
to enforce those rules. Law enforcement has not inherent authority. As a society 
we decide what rules there are. Senator Negron agreed with Professor Nunn and 
said the Snurkowski proposal did not go far enough. 


Judge Perry called the motion to a vote. The motion passed by a vote of 12 
to 7. Commission members Barnett, Barzee, Coxe, Daniels, Hill, Pate, Perry, 
Porth, Silvernail, Smith, Snurkowski, and Walbolt voted yes. Commission 
members Bailey, Cameron, Fingerhut, Negron, Nunn, Reyes, and Sireci voted no. 


Mr. Smith moved that the covered offenses should not include all the catch­
all language found ins. 775.084. The motion was seconded. The Commission 
voted to adopt the covered offenses with the exception of subsection r of the 
statute. 


Mr. Coxe raised a concern about ineffective assistance of counsel. He noted 
that Pennsylvania requires that defense counsel be trained on false confessions in 
capital cases. Mr. Smith said he would include that type of training in death 
penalty cases in Florida. Mr. Fingerhut asked what happened if law enforcement 
questioned a suspect about a burglary and it turns out that the offense is an armed 
burglary. What happens then? Members of the Commission felt that the statute 
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and instruction would not apply. Mr. Smith said that no matter where we draw the 
line these questions are going to come up. 


Mr. Coxe made a motion to require a rule that defense counsel receive 
training regarding confessions for death penalty cases, or any offense where a life 
sentence can be imposed. After a brief discussion, the motion was withdrawn. 


Professor Nunn said the Commission should take a stand not only on 
recordings but also the techniques and tactics being used for interrogations. He 
said he would like to move forward those suggestions of the August 26th email sent 
to the Commission members. Senator Negron seconded the motion. Mr. Hill 
moved to table the discussion until the next meeting. He thought the issue of 
recording might solve the problems that Professor Nunn raised if the statements 
were videotaped. He felt that no one was going to take advantage of the situation 
if there was a recording. Mr. Hill said he wanted a presentation on exactly what 
Professor Nunn wants the Commission to consider. Mr. Barzee pointed out that by 
way of example the rule in the United Kingdom is that law enforcement cannot tell 
a suspect that there is evidence they actually do not have. That type of 
interrogation technique would not be solved by recordation of statements. Judge 
Silvernail seconded the motion to table. The Commission voted to table the 
discussion until the next meeting. 


Judge Barzee asked why the English rule is different. Mr. Bailey offered to 
bring in law enforcement officers from this state versed in interrogations. Dean 
Acosta said he shared some of the concerns and would like to see how an 
individual officer is supposed to determine if a person is a member of the protected 
class. Professor Nunn said the Commission should hear from people like Mr. 
Trainum who can describe the pitfalls on interrogations. He thought the 
Commission should hear from people within the State ofFlorida and have 
individuals discuss with the Commission what is reasonable conduct during 
interrogations. Mr. Coxe said he understood what Professor Nunn was talking 
about but was wrestling whether this topic is within the scope of the administrative 
order of the Supreme Court. Judge Perry and Ms. Barzee pointed out that the U.S. 
Supreme Court has held that law enforcement officers can lie to a suspect during 
an interrogation. 


Judge Perry noted that time is slipping by. Legislation has to be filed by a 
certain date and the Commission still needs to work throughjailhouse snitches as 
the next topic. 
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VIII. Public Testimony - J. Cheney Mason, Esquire 


Mr. J. Cheney Mason advised the Commission that he has been a defense 
attorney for forty-one years and has been involved with the Innocence Project for a 
long time. He noted that he had worked on the Wilton Dedge case. Mr. Cheney 
said that the Innocence Project needs funding. He said he was asking the 
Commission to make a recommendation, regardless ofhow it is done, that funds be 
earmarked from a funding source and those funds be paid to the Innocence Project. 
Mr. Cheney's second request was for the Commission to recommend that Florida's 
public records law be amended. Chapter 119 opens up everything except law 
enforcement's active criminal investigations. Discovery (rule 3.220) in Florida 
criminal cases should not be made public. As it is now, ajailhouse snitch can read 
all about a criminal case while sitting injail. The press has no need for discovery 
in a criminal case. They need to be in the courtroom. Giving information in a 
criminal case to the news media in advance should not be done. The way to stop 
this from happening is to extend the exemption for ongoing investigations to the 
defense. Mr. Cheney noted that it is rare when a motion for change ofvenue is 
granted. The public is saturated with reporter pundits that are not based on the 
actual facts ofa case. Chapter 119 should say an ongoing investigation is ongoing 
for the defense and documents should not go to the media. Mr. Cheney felt this 
would eliminate some of the stuffgoing into the jails and prisoners being artificial 
snitches. Sheriff Cameron asked how the Innocence Project is funded. Ms. 
Snurkowski pointed out that there is no federal funding. Mr. Seth Miller, 
Executive Director of the Florida Innocence Project, advised the Commission that 
funding is derived from private donations and funds provided by The Florida Bar 
Foundation. Mr. Miller said that the Innocence Project has obtained one grant. 


A motion was made that the Commission recommend funding for the 
Innocence project. The Commission voted to add this topic for discussion at the 
December meeting. 


The Commission voted to table any further discussion on eyewitness 
identification until after staff had contacted Professor Roy Malpass and obtained 
his views on the latest field study. 


The Commission agreed to add law enforcement techniques to the December 
agenda. 


Mr. Bailey moved to remove jailhouse snitches and subterfuge from the 
agenda for consideration by the Commission. There was no second to the motion. 
Judge Perry pointed out that with regard to jailhouse snitches some states require 
corroboration. Other states use jury instructions and/or pretrial reliability hearings. 
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Judge Perry doubted there was anything the Commission could do regarding 
trickery, lying and deception. He felt these techniques were the law of the land. 
Professor Nunn reminded the members that it is the charge of the Commission to 
identify wrongful convictions. The Commission needs to dream big. Judge Perry 
said the Commission would dream big for a day and a half at the next meeting. 


The Commission agreed to meet on December 12th and December 13th in 
Orlando. The meeting will commence at 9:00 a.m., on December lih. 


IX. Adjournment 


The Commission meeting adjourned at 3:33 p.m. 
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Question : Simultaneous vs. 

Sequential Lineup Methods 



• Does the Commission wish to change its 
recommendations in Appendix G of the Interim Report 
titled Standards for Florida State and Local Law 
Enforcement Agencies Dealing with Photographic or Live 
Lineups in Eyewitness Identification and Commentary and 
Instructions with regard to recommending one method of 
lineup presentation over the other? 







New Field Study Recommends 

Sequential Presentation 



• The results of the field study are consistent with previous 
laboratory research showing that the sequential 
procedure reduces mistaken identification with little to 
no reduction in accurate identifications. 


• The sequential method is superior for reducing the 
frequency of a witness selecting a filler photo. 


• The 2006 Illinois study which concluded that 
simultaneous lineups were better used flawed research 
methods. 
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Overall Field Study Statistics 



• Simultaneous procedure yielded an ID of the suspect for 
25.5% of the lineups. 


• Sequential procedure yielded an ID of the suspect for 
27.3% of the lineups. 


• Simultaneous procedure yielded an 18.1% rate of ID of 
filler photos. 


• Sequential procedure yielded a 12.2% rate of ID of filler 
photos. 







Additional Analyses of Statistics 

• 	Another way to view the data is to look at only the 


lineups where a suspect or a filler was picked (not all of 
the lineups, which include ones where no ID was made): 


• The suspect was identified in 58.4% of simultaneous 
lineups and in 69.1% of sequential lineups 


• Put another way, 41.6% of those who made an ID using 

the simultaneous lineup picked a filler whereas only 

30.9% of those who made an ID using the sequential 

lineup picked a filler 
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Pennsylvania Report: False 

Confessions Recommendations 



• A rule of criminal procedure should be amended to 
require defense counsel in capital cases to be educated 
on evidence relating to confessions. 


• A statute should require custodial interrogations to be 
electronically recorded with a coextensive wiretap for law 
enforcement. 







New Jersey Court Rule 3.17: 

Electronic Recordation 



Unless one of the exceptions set forth in the statute are 
present (under section "b"), all custodial interrogations 
conducted in a place of detention must be recorded when 
the person is charged with an enumerated felony in 
section "a". The failure to electronically record a 
defendant's statement shall be a factor for consideration 
by the trial court in determining the admissibility of the 
statement, and by the jury in determining whether the 
statement was made, and if so, what weight, if any, to 
give to the statement. 







Substantive vs. Procedural 
Rulemaking 
• Substantive law prescribes duties and rights under our 


system of government. The responsibility to make 
substantive law is in the legislature within the limits of 
the state and federal constitutions. Procedural law 
concerns the means and method to apply and enforce 
those duties and rights. Procedural rules concerning the 
judicial branch are the responsibility of this Court, subject 
to repeal by the legislature in accordance with our 
constitutional provisions. 
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Commission Standards 



Staff used the revised Commission Standards for Electronic 
Recordation of Custodial Interrogations and created four 
documents to address false confessions: 


• Two proposed statutes 


• Two proposed rules of evidence 







Proposed Rule of Evidence: 

Adm iss i bi Iity 



The failure to electronically record the interrogation of the 
suspect in a covered custodial interrogation shall be a 
factor for consideration by the trial court in determining 
whether the statement made by the suspect, and by the 
jury in determining the admissibility whether the 
statement was made, and if so, what weight, if any, to 
give to the statement. 
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Proposed Rule of Evidence: 

Exclusion 



• A non-electronically recorded oral, written or sign 
language statement of a defendant obtained by a LE 
agency during a covered custodial interrogation of an 
individual under investigation for a covered offense will 
be presumed inadmissible as substantive evidence (but 
not for impeachment), unless the entirety of the 
interrogation in which the oral, written or sign language 
statement was made was electronically recorded. 







Proposed Statute: Admissibility 



• 	LE agencies shall make appropriate electronic recordings 
of covered custodial interrogations of suspects in 
investigations of covered offenses. 


• 	LE may comply with this section through the use of covert 
recordings. 


• The failure to electronically record the interrogation of a 
suspect shall be a factor for consideration by the trial 
court in determining the admissibility of the statement 
and by the jury in determining if the statement was made 
and how to weight it. 
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Proposed Statute: Exclusion 



• 	LE agencies shall make appropriate electronic recordings 
of covered custodial interrogations of suspects in 
investigations of covered offenses. 


• A non-recorded statement of a defendant obtained by LE 
during a covered custodial interrogation will be presumed 
inadmissible as substantive evidence (but not for 
impeachment) unless the entirety of the interrogation in 
which the statement was electronically recorded. 







FACDL Model Legislation 



• 	FACDL Model Bill: Presumes inadmissible an oral, written, 
or sign language statement of a defendant made during a 
custodial interrogation in a felony criminal proceeding 


unless the interrogation is electronically recorded in its 
entirety. 


• Staff-Revised FACDL Bill: Changes exclusion of an 
unrecorded statement to having the trial court decide the 


admissibility of the unrecorded statement and allowing 
the defendant to request a cautionary jury instruction if it 


is admitted. 







Sullivan Model Bill: Admissibility 


• All custodial interviews conducted by LE in a place of 
detention shall be recorded 


• 	Ten exceptions are located under Section 3 


• 	If the prosecutor offers an unrecorded statement into 
evidence and the court finds the prosecutor did not 
establish an exception by a preponderance of the 
evidence, then the trial judge shall give, at the request of 
the defendant, a cautionary instruction. 
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The Problem of False Jailhouse 

Informant Testimony 



• Jailhouse informants testified in over 15% of wrongful 
convictions cases later overturned by DNA testing 


• 45.9% of death row exonerees were convicted, in part, by 
false informant testimony 


• Jailhouse informant perjury was a factor in nearly 50% of 
wrongful murder convictions 







Main Reforms to Address False 

Jailhouse Informant Testimony 



• Testimony corroboration requirements 


• Cautionary jury instructions 


• Pre-trial reliability hearings 


• Written pre-trial disclosure requirements for the state 







What Other Commissions Have 

Recommended 



• California: best practices for DA's, written disclosures, law 
requiring corroboration of informant testimony 


• Illinois: written disclosures and a pretrial reliability 
hearing in capital cases 


• 	New York: corroboration, jury instruction, pretrial 
reliability hearing, videotaping informant statements 
when possible and best practices for prosecutors 


• Pennsylvania: jury instruction, pretrial reliability hearing, 
written disclosures, and LE agencies should have jailhouse 
informants wear wires and electronically record 
statements 







American Bar Association 



• In a 2005 resolution, the ABA recommended: 


1. Prosecutorial screening of jailhouse informant 

testimony 



2. Corroboration requirement for informant testimony to 
be used at trial 







What Florida Has Done 



• Statute 914.28: mandates best practices for law 
enforcement when confidential informants are used 
(known as "Rachel's Law") 


• Accomplice Jury Instruction 3.9 (b) 


• Discovery Rule 3.220 {b){l){G) 







FL Accomplice Jury Instruction 


• 	You should use great caution in relying on the testimony 
of a witness who claims to have helped the defendant 
commit a crime. This is particularly true when there is no 
other evidence tending to agree with what the witness 
says about the defendant. However, if the testimony of 
such a witness convinces you beyond a reasonable doubt 
of the defendant1s guilt, or the other evidence in the case 
does so, then you should find the defendant guilty. 







Jury Instructions Cont. 



• Alaska and North Carolina have succinct instructions that 
tell jurors to examine informer testimony with care and 
greater caution 


• Connecticut and Oklahoma have longer instructions that 
list out specific things that jurors should consider to 
determine informant credibility 







Jury Instructions 



• 11th Circuit: You must consider some witnesses' 
testimony with more caution than others. For example, 
paid informants, witnesses who have been promised 
immunity from prosecution, or witnesses who hope to 
gain more favorable treatment in their own cases, may 
have a reason to make a false statement in order to strike 
a good bargain with the Government. So while a witness 
of that kind may be entirely truthful when testifying, you 
should consider that testimony with more caution than 
the testimony of other witnesses. 







Case Law 



• Oklahoma Criminal Court of Appeals, Dodd v. State {2000) 


• This case established discovery rules for admitting the 
testimony of a jailhouse informer and the giving a 
cautionary jury instruction on the reliability of informer 
testimony. 







Texas 



• A defendant may not be convicted of an offense on the 
testimony of a person to whom the defendant made a 
statement against the defendant's interest during a time 
when the person was imprisoned or confined in the same 
correctional facility as the defendant unless the testimony 
is corroborated by other evidence tending to connect the 
defendant with the offense committed. 







Nebraska 



• 	If a defendant is facing jail time, the defendant is entitled 
to a written statement disclosing the known criminal 
history of a jailhouse witness. 







Illinois 



• 	In capital cases, the prosecution must make pretrial 
disclosures and the trial court shall conduct a hearing to 
determine whether the testimony of the informant is 
reliable (unless the defendant waives the hearing). If the 
prosecution fails to show reliability by a preponderance 
of the evidence, the court shall not allow the testimony to 
be heard at trial 







California 



• California legislation requires a cautionary jury instruction 
and the prosecution to file a written statement setting 
out any and all consideration promised to, or received by, 
the in-custody informant 


• Recently enacted HB 687 provides that: a judge/jury may 
not enter a judgment of conviction, find a special 
circumstance true, or use a fact in aggravation based 
solely on the corroborated testimony of an in-custody 


informant 
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The Case for Mandatory Videotaping 



Jim Trainum 

Detective (Retired) 



Metropolitan Police Department 

Washington, D.C. 



Criminal Case Review & Consulting 


When I give to law enforcement first thing I usually encounter is the question as 
to whether or not false confessions are really that big of a problem. In my career 
I have obtained two confirmed false confessions, and as one prosecutor pointed 
out to me - that's two within hundreds of interrogations. 
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My 3 Points 


• The interrogation, including any "pre­
interview" and Miranda, should be 
videotaped in its entirety. 


• Such taping needs to be mandatory. 


• There needs to be sanctions in place if 
videotaping does not take place.· 
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Why Videotape? 


• Presentation of the best evidence 


• Increase public confidence/trust 


• More confessions 


• More incriminating evidence obtained. 


• Detectives become better interrogators. 


• Less time in court. 


• More guilty pleas 


• Fewer lawsuits 


'i 
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Obtaining False Confessions ­
the "Three Step" Program 


• Interrogate an innocent person. 


•Use coercive interrogation 
tactics 


• Contamination 


) 
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Contamination 


• Building on outside contamination 


• Question structure 


• Suggestive response to answers. 


• Multiple repetition ofquestion 


• Failure to recognize ''cold reading" 
techniques .. 


• Showing evidence/ crime scene photos 


• Theme development 


• Out and out telling them 


) 
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Voice ofAmerican Murder 

Interrogation and Confession 



A Case Study 



\ 
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•35 year old civil engineer 


•Government employee 


•Friday, February 25, 1994 


•Leaves work at 4:05 pm 


•Late picking up his son at 
day care in Vrrginia 


Lawrence 
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Proofof Innocence 


• Alibi discovered 


• Forensic evidence 
discounted 
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Objections 


• Inhibit confessions. 


• Lose statements made outside the 
interrogation room 


• Cost - Equipment/Storage 


• Cost - Transcripts 


) 
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December 12, 2011 


I. Call to Order 


The meeting was called to order by Judge Perry at 9:04 a.m. Mr. Smith, in 


his absence, designated Mr. Brad King as his proxy. Ms. Barnett, in her absence, 


designated Mr. Coxe as her proxy. 


II. Minutes 


The minutes of the October 10, 2011 meeting were approved by a 



unanimous vote. 



III. Opening Remarks 


Judge Perry introduced Representative Charles McBumey as a new member 
of the Commission. Representative McBumey said he was honored to be at the 


meeting and be part of the Commission. He stated that since it had been a long 


time since he had practiced any criminal law he would do a lot of listening. Judge 


Perry also welcomed Justice Peggy Quince, the liaison justice to the Commission. 


In addition, Judge Perry thanked the Florida Channel for broadcasting the meeting. 


IV. Eyewitness Identification Update 


Mr. Garringer advised the Commission that staffhad received 118 protocols 


from law enforcement agencies. In addition, Chief Sireci provided to staff a list of 


268 agencies that had adopted written eyewitness identification protocols. Mr. 


Garringer said that he was waiting to receive additional protocols from Mr. King 
since the law enforcement agencies were directed to file their protocols with the 


various state attorneys. Mr. Garringer stated that from the protocols received, it 


appeared that approximately thirty agencies used or would use the sequential 


method of administration. In responding to questions by Ms. Daniels, Mr. 


Garringer explained that the December materials contained both the FDLE 
eyewitness identification policy and the law enforcement spreadsheet prepared by 


staff. 


Ms. Daniels inquired about the FDLE policy and spreadsheet. Mr. Garringer 


clarified that the spreadsheet is the data from the individual policies and FDLE's 


L_ 
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eyewitness identification procedure is also included in the notebook. Mr. 
Garringer gave law enforcement credit because they didn't just copy and paste 
from the guidelines. Instead, they fit the guidelines to conform to their own 
agencies. They are not all identical, but for the most part, the policies follow the 
FDLE policy. 


Ms. Daniels inquired about whether law enforcement agencies lose 
accreditation if they do not do blind administration. FDLE General Counsel 
Michael Ramage replied that they will remain accredited if they have a policy; it is 


not dictated that they have one method ofpresentation over another. 


Mr. Garringer directed the Commission's attention to an email sent by 
Professor Roy Malpass regarding the AJS Field Study conducted by Professor 


Gary Wells. Mr. Garringer advised the Commission that Professor Malpass felt 
the jury was still out on whether the sequential method of administration was 


superior to the simultaneous method. It was the recommendation ofProfessor 
Malpass that law enforcement agencies not adopt one policy to the exclusion of the 


other. 


Professor Nunn moved to change the Commission recommendation on the 


method of conducting eyewitness identifications in the Interim Report. The 


Commission recommendation does not favor the sequential method of 
administration over the simultaneous presentation. Professor Nunn stated that 
Professor Malpass is the only expert holding to the view that the sequential method 
is not superior. The Commission voted 14 to 7 to not change the Commission 
recommendation. 


V. False Confessions-Statute and Jury Instruction Update 


Mr. Garringer directed the Commission's attention to Tab 4 of the December 


materials. He advised that Judge Perry had written the President of the Senate and 
the Speaker ofthe House and provided both gentlemen with a Commission 
recommendation that the Florida Legislature enact a statute requiring the recording 
of suspect interrogations in certain types of serious felony offenses. This letter was 


based on Commission action where the Commission, by a vote of 12 to 7 


recommended legislation regarding the recording of suspect statements. Mr. 
Garringer also noted that Judge Perry also included in his letter the model jury 
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instruction approved by the Commission. Mr. Garringer commented that he had 
some assistance on the language of the proposed jury instruction from Ms. 


Snurkowski. Mr. Garringer noted that it was not easy to take an instruction from a 


sister state and make it fit Florida, but all the pertinent language was included. He 


reminded the Commission that the Court did not give the Commission the 
authority to submit a proposed jury instruction directly to the Court. The Criminal 


Jury Instructions Committee will take the work product of the Commission, do 
their own work, and file a report with the Court if the committee members reach an 


agreement. Commission members had no comments or questions regarding the 
submissions to the legislature. 


VI. Law Enforcement Interrogation Techniques 


Mr. Coxe brought to the Commission's attention a case from the Bay County 
Sheriffs Office and the Lynn Haven Police Department out of the 14th Judicial 


Circuit - State v. Creamer, Case No. 08-4160H. Mr. Coxe noted that the events 
came to his attention from a phone call from a judge in the 14th circuit. The 


scenario is a reminder of what Sheriff Cameron talked about with small 
jurisdictions. The crime was committed in a small municipality so they asked the 


Bay County Sheriffs Department for help. Lynn Haven had a policy to record and 


Bay County did not record criminal suspect interrogations. The investigator said 


that the suspect Creamer wanted to talk, but he did not want to talk to a specific 
detective. Judge Dedee Costello was satisfied that the recording showed that he 


wanted to stop talking. Mr. Coxe noted that this was a skillful interrogation. 
There was no question about Creamer's guilt. Mr. Coxe said this case relates to 


the integrity of the system, where the non-recording agency said how it was, but it 
turned out to be different. There is a not-so-subtle message in what happened in 


this case. 


Judge Perry noted that when he read the materials on Friday, it was eerily 


similar to a first degree murder case that was tried in his courtroom. Two 


teenagers killed an off duty police officer in Orlando and it was investigated by the 


Orlando Police Department and the Orange County Sheriffs Department. In that 
case, too, there was a video recording of the interrogation of one suspect that no 


one knew existed until two to three months after the defendant's arrest. The 


suspect talked for three hours and made no admissions and invoked his right to 
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remain silent. The officers abided by that request, terminated the interview, left out 
of the room. Fifteen minutes later, another officer came in and started talking with 
the suspect using similar techniques and the suspect gave a full confession to the 
homicide. Judge Perry suppressed the confession. The case proceeded to trial and 
the defendant was convicted. The jury recommended a sentence of life 
imprisonment, which was imposed by Judge Perry. Judge Perry commented that 
recordation of suspect statements does help. 


Mr. Coxe inquired ofMr. Garringer as to how big the problem ofpolice 
deception is. Mr. Garringer responded by saying he was unaware of any innocence 
commission studies that delved specifically into that subject matter. He thought it 
was a subset of false confessions. 


Judge Perry used a PowerPoint presentation to educate the Commission on 
the law regarding law enforcement interrogation techniques. The PowerPoint is 
attached as an appendix to the minutes. 


Judge Perry noted that law enforcement has to be very careful of the 
psychological makeup of defendants. A perfect example is the man in the Jon 
Benet Ramsey case. For whatever reason, he confessed and he didn't do it. It may 
be isolated, but some people have this makeup where they want to come in and 
confess. That is why it is very important that law enforcement receive training to 
deal with individuals who have this psychological makeup to confess to crimes 
they did not commit. It is good for law enforcement to not have tunnel vision, so 
they don't stop investigating when they get a confession. Judge Perry said that 
when he was a prosecutor, the worst type of case to prosecute was where there is 
was a confession because law enforcement wanted to stop investigating the case. 
Judge Perry stated that any good law enforcement officer would and should try to 
obtain independent evidence to back up a confession. He said a problem can arise 
where there is no independent corroboration. Judge Perry advised the Commission 
that it was clear from the case law that deception can be used by law enforcement. 


Ms. Daniels noted that she had been on the workgroup that dealt with the 
false confessions issue. The case law is what it is and the Commission is not going 
to change it here, but are there basic rules that the Commission wants to put in 
place? Should there be rules about the length of interrogations? Isn't it just wrong 
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for somebody to be interrogated for eight to ten hours, with no bathroom access, no 
food or drink? Ms. Daniels said that those were basic things that Sheriff Cameron 


agreed with. The direction of the workgroup was to attempt to establish some 
basic rules or standards to eliminate the coercive-type situations. Ms. Daniels 


noted that she would go way back to the beginning and say that law enforcement 


should not be allowed to lie because she thought it violated fundamental fairness. 


Chief Sireci recounted a case that he was involved in where a child was 


buried alive. He said that he would lie to that guy in order to save the child's life. 


Law enforcement knows that everything we do is subject to review. Chief Sireci 


reaffirmed that he is in favor of recording in major cases. He said that if you make 
your case on a confession alone, your chances in court are slim. You can't restrict 


a law enforcement officer from talking to a person. If at any time that person 


wants a lawyer, he or she gets one. You also have to look at the victims and the 


ability to make the case fairly. 


Professor Nunn said he would reserve most ofhis comments until he 


gave his presentation to the Commission. He did however want to respond to 
Chief Sireci regarding situations where there was an emergency. Professor Nunn 


noted that the rules governing interrogations in the United Kingdom make an 


exception when there is a need to address an ongoing present emergency. Under 


our laws nothing stops an investigator from making promises. But, any confession 


that is obtained cannot be used in court. Professor Nunn said that the proposals he 


wanted to make will restrict the likelihood of getting false confessions. Professor 


Nunn agreed that saving a life should require the gloves to come off, but outside of 


those circumstances, he did not see the need to encourage certain types of 


interrogation practices. 


Mr. Reyes said the discussion made him think about the Jimmy Ryce case. 
Sometimes the defendant himself extends the length of the confession. Officers 


are required to go out and verify what the suspect is saying. In the Jimmy Ryce 


case, Mr. Chavez was interrogated for a day or two and the Florida Supreme Court 


upheld that. Suspects give false statements which further lengthens the process. In 


Florida we have the corpus delecti rule. There must be independent evidence of 


the commission of the crime before any confession of the defendant is admitted 
into evidence. The rule is relaxed in child sex cases and money laundering, but it 
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is still the rule in a majority of the cases. Mr. Reyes noted that when he was a 

police officer, you took an oath to tell the truth about the lies you told in the 

interview room. It's the law and you follow the parameters of the case law. 



Judge Perry opined that it was hard to lay down specific rules on the length 
of interrogations. That is why the totality of the circumstance test is the best. 


People are different. Some are day people and some are night. The key is the 
recording of the suspect statement. Judge Perry said it was nice to say let us end 


trickery, deception and lies. But the officer is not the only one in the room using 
deception. Sometimes the suspect is using deception. Limiting the time to obtain 


a confession to one or two hours would not be enough time to research the 
statements. The Commission needs to look at good practices that do not make the 
defendant uncomfortable, is fed, gets breaks, etc. We cannot reach a cookie cutter 
approach for every offender. Every person is different. We have to adapt to each 
individual situation. 


VII. Presentation by Professor Nunn 


Professor Nunn said that he had two matters to discuss. He said he had 
distributed today the email that has a proposal we are going to be discussing. 


Professor Nunn noted that the proposals were not voted on by the 
workgroup and were not included in the materials at the August Commission 
meeting. Interrogation techniques were postponed to the October meeting. At the 


October meeting, Professor Nunn said he was told that we would discuss this issue 
at the December meeting. However, the e-mail containing the proposals was not 


included by staff in the December notebook. 


Staffnotes to the minutes: A copy ofthe e-mail is attached to the 


Commission minutes. The origi,nal e-mail from Professor Nunn to the workgroup is 
dated August 15, 2011@7:44 a.m. The full Commission did not have a copy ofthe 
email containing the proposals since the workgroup was to report to the 
Commission at the October meeting. The August ] 5th email includes the Illinois 


Commission on Capital Cases Recommendations and a University ofSan 
Francisco School ofLaw research paper titled: "Police Induced Confessions: 


Risk Factors and Recommendations. " It is authored by Professor Leo, et al. 
These articles were included by staffin the December notebook. Professor Nunn 
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did not ask staffto include the August 15th e-mail to the workgroup. Nonetheless, 
every Commission member was provided a copy ofthe August ] 5th e-mail, along 


with the attachments on October 11, 2011, by Mr. Garringer. This copy contains 


all ofthe recommendations offered by Professor Nunn that were discussed by the 
workgroup at the August 15th conference call. Professor Nunn was unable to attend 
the telephone coriference ofthe workgroup on August ] 5th. Commission staffwas 


in attendance and took notes. The notes are attached to these minutes. 


Professor Nunn said he wanted one of the key experts, Dr. Richard Leo to 


testify, but to make the record clear this was not his original intent. Professor 


Nunn said he was asked by staff who could testify and he forwarded the name of 


Professor Leo to staff on October 24th. Professor Nunn stated that on December 
2°ct, he received an e-mail from Mr. Garringer setting a conference call with Judge 


Perry on the December 5th. Professor Nunn said that during the conference call, 


Judge Perry indicated to him that staff did not believe that it would be necessary 


for Professor Leo to testify since Professor Leo's materials were already in the 


notebook. Professor Nunn noted that the agenda sent to Commission members 
contained the names of two law enforcement officers listed as speakers. Professor 


Nunn said he was asked to withdraw Professor Leo's name, but he refused to do 


so. Judge Perry withdrew the name. Professor Nunn said he had gone over the 


materials in the notebook and advised the Commission members that they would 


have to deal with him. 


Staffnotes to the minutes: At the October JO, 2011 meeting, Mr. Garringer 
asked both Commissioner Jerry Bailey and Professor Nunn to furnish to staffthe 


names ofanyone who would testify before the Commission, along with any 
materials they wished to have included in the Commission notebook. Staffhad no 


communication with either Commissioner Bailey or Professor Nunn on this subject 


until November 17th. On that date, Mr. Garringer sent an e-mail to Commissioner 


Bailey and Professor Nunn asking ifthey had any guest speakers. On November 
18th, Commissioner Bailey advised by e-mail that two law enforcement officers 


would speak to the Commission. The names ofthe speakers were confirmed in 
subsequent e-mails. On November 25th, Professor Nunn responded to the e-mail of 


November 17th and advised that Professor Richard Leo would speak before the 


Commission. On November 28th' Professor Leo was contacted by Mr. Garringer 


and advised that he had been added to the agenda. 
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Professor Nunn used a PowerPoint presentation to cover the following 

topics: 



1. 	 States have the power to regulate interrogation techniques. 


2. 	 False confessions do happen. 


3. 	 Not all false confessions are "involuntary" confessions. 


4. 	 False confessions can be caused by interrogation techniques 


5. 	 Proposals to change interrogation techniques to prevent false 
confessions. 


A copy of the PowerPoint is attached as an appendix the minutes. 


Professor Nunn told the Commission that there are two main areas to discuss 
where the United States Supreme Court has addressed police interrogations: 
Miranda and voluntary confessions. He noted that in these areas a state can 
provide greater protections than those afforded under the U.S. Constitution. One 
exception to this general rule is that Florida must conform its search and seizure 
laws to the 4th Amendment of the U.S. Constitution as interpreted by the U.S. 
Supreme Court. This is required under Article 1, Section 12, of the Florida 
Constitution. There is no restriction on Florida courts in the Florida Constitution 
regarding 5th amendment matters. 


Professor Nunn stated that false confessions do indeed happen. They have 
been uncovered through DNA testing or by a finding that another person has 
committed the offense. One example is a case in Hawaii where two juveniles 
confessed to a sexual battery. The facts later showed that one of the juveniles was 
too young to have committed the offense. The Commission, at its first meeting, 
learned that there are eleven cases in Florida where there have been exonerations. 
Two of these cases involve false confessions. In the Anthony Caravella case, Mr. 
Caravella confessed to a sexual battery and murder. DNA evidence later excluded 
him. Mr. Carvella claimed he confessed only after he was beaten. Jerry Frank 
Townsend confessed to six homicides and was later exonerated by DNA evidence. 
In this case, law enforcement needed to be concerned since Mr. Townsend would 
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confess to anything. He ended up receiving a handsome settlement from the City 
of Miami. In this case, the confession was not involuntary. 


Professor Nunn commented that it is the task of the Commission to reduce 
the number of wrongful convictions. Not all confessions are involuntary. He 
stated that 14% ofthe exonerations in Florida are the result of false confessions. 
The number jumps to 28% if the guilty plea ofLarry Bostic is included. 


Professor Nunn noted that false confessions can arise as a result of police 
interrogation techniques. He directed the Commission to Tab 5 of the materials. 
This information contains the work ofProfessor Richard Leo. Presentations by 
law enforcement to a suspect alter a suspect's statement. We know this is true 
from experimental literature. There are cases where a suspect was confronted by 


false evidence leading to a false confession. It is a documented fact that DNA has 
disclosed to us who has committed the crime. 


Several techniques have been identified that can lead to false confessions. 


These are: (1) presentations of false evidence (2) lengthy interrogations (3) 
physical custody and isolation (4) minimalization (5) promises of leniency (6) 
youth and mental deficiencies. With regard to lengthy interrogations, there is data 


based on law enforcement surveys involving over 660 individuals. We know that 
most interrogations last slightly more than an hour. Most of the officers said it was 
rare to have an interrogation last more than four hours. There have been false 
confessions when the interrogation lasted twenty or more hours. In some cases 
there was no opportunity to have a break. Professor Nunn asked the Commission 
to look at the case ofMiller v. Fenton. The interrogation lasted longer than twelve 
hours and false evidence was used to obtain the confession. Professor Nunn 
commented that law enforcement uses what is commonly known as the Reid 
technique. This manual describes different techniques used to obtain a confession. 


Professor Nunn cited the case four sailors in Norfolk, Virginia. The case 
involved the brutal rape and murder of a young woman. A young man in the Navy 
became a suspect. He was interrogated for many hours and ultimately confessed. 
His confession implicated one more person. That person confessed. The second 
confession led to the implication of two more individuals. One of these individuals 
implicated three more persons. Ultimately several men confessed to the crimes. It 
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came out later that police found some DNA from a serial rapist and murderer. The 
DNA should have exonerated all of the men. However, the prosecution would not 


drop the charges on four of the seven suspects. The Governor ofVirginia 
intervened and the four were given credit for time served. Professor Nunn said that 


if Professor Leo would have appeared at the meeting he would have talked about 
the lengthy interrogations. Professor Nunn noted that an investigator was later 


charged with fraud, but that offense was not related to the sexual battery and 
homicide. Professor Nunn told the Commission that there was a documentary on 


the PBS website concerning this case. By watching the presentation, one can hear 
the suspects tell why they confessed. 


Professor Nunn drew the Commission's attention to an article written by 
Professor Welsh S. White titled "False Confessions and the Constitution: 
Safeguards Against Untrustworthy Confessions, " 32 Harvard Civil Rights and 
Civil Liberties Law Review 105 (1997). Professor White sets forth the following 


safeguards against untrustworthy confessions: 


1. 	 Restricting police interrogations of especially vulnerable suspects 


2. 	 Limiting the length ofpolice interrogations 


3. 	 Prohibiting trickery likely to induce a false confession 


4. 	 Prohibiting promises likely to induce a false confession 


5. 	 Videotaping interrogations of suspects 


Professor Nunn, by way of a motion, asked the Commission to make the 
following recommendations: 


1. 	 Interrogations should not last more than six hours. If a subject has been 
interrogated or held in an interrogation room for longer than 5 and 1/2 hours, 
he or she should be permitted to rest for at least 3 hours before being 


interrogated again. 


2. 	 Subjects of interrogation should not be confronted with fabricated or false 


scientific evidence of guilt. This prohibition would prohibit the fabrication 


of scientific reports, tapes, photographs, and other scientific evidence, 
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including false DNA evidence, fingerprints and video recordings. 


3. 	 Police should be especially careful when dealing with juvenile, immature, 
mentally retarded and mentally disturbed subjects. In such cases, it is 
recommended that the police be required to follow the recommendations of 
the Illinois Commission on Capital Punishment on interrogating the 


mentally retarded. 


4. 	 Police should be required to make a reasonable attempt to determine a 
suspect' s mental capacity (age and mental status) before interrogation, and if 


a suspect is determined to be mentally retarded, (mentally disordered or a 
juvenile under the age of fifteen), the police should be limited to asking non­
leading questions and prohibited from implying that they believe the suspect 


is guilty. 


Professor Nunn said he believed that law enforcement should follow the 
Illinois Commission proposals. Police should be required to make a reasonable 
attempt to figure out the suspect's mental condition and if a suspect is determined 
to be mentally ill, or under the age of fifteen, police should be prohibited from 
asking leading questions and cannot imply that they believe the suspect is guilty. 
The United Kingdom has already adopted proposals on how suspects should be 
interrogated. They have rejected the Reid Technique and they have had no rate 
change in the number of confessions since the rules have been in place since the 
1990's. Professor Nunn noted that in 2006 or 2007, these proposals were adopted 
in New Zealand, and in English-speaking common law countries. Professor Nunn 
said that in relation to those processes and procedures, what he has suggested to the 


Commission is quite conservative and limited and it would be an excellent idea for 
the Commission to step forward and follow the scientific literature that is available. 
Professor Nunn said that it is important that law enforcement not use manipulation 


when obtaining a statement from the suspect. 


Judge Perry commented on why Professor Richard Leo, forensic psychiatrist 
Michael Welner and the two law enforcement officers did not testify before the 


Commission. Judge Perry advised that it would take two days to accommodate the 
experts. Dr. Welner could not appear before the Commission until January or 
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February 2012. When the Commission discussed eyewitness identification, there 
were multiple experts giving different views. Judge Perry said he had a concern 
that once the Commission got into a battle of the experts they would be asking 
questions about the materials. He was very concerned about the final report being 
due in June. Judge Perry thought it was more important that we have a full and 
complete discussion by all Commission members. The legislative session begins 


January 10, 2012, and will be dealing with reapportionment. It is a sixty day 
session. Judge Perry thought that it was very important that the Commission cover 
the materials and get recommendations to the Florida Supreme Court. He said it 
was very important for the Commission to make recommendations and have time 
to review the final report and take minority views. Ifwe get engaged in the battle 
of the experts we will run out of time and nothing will get done. No one in this 
room believes that the rule of law should be used as an escape device for justice. 
No one believes that an innocent person should be convicted. Everyone in the 
room wants to make the system better. We are working to limit or minimize the 
wrongful conviction of any innocent person. People make mistakes, both 
innocently and intentionally. When that occurs we have to take action and make 
any wrong right. Judge Perry said he hoped he made the right decision with regard 


to the speaker presentations. 


Senator Siplin thanked Judge Perry and explained that he wanted to talk 
about a foundational issue first. He recalled that when he was a county attorney, he 
represented bus drivers in traffic court, and the judge would believe police officers 
because they had integrity. He noted that ifhe were to tell his mother that police 
officers are allowed to lie, she would not believe him. Who thought it was a good 
idea to lie to get a confession? 


Judge Perry replied that he did not know who thought of the idea, but noted 
that it is sometimes human nature that when people commit bad acts, they are not 
forthcoming. Sometimes people come forward with the truth, other times it's like 
playing poker and bluffing. With deception, you don't want to coerce somebody 
like a juvenile or people with mental deficiencies. The current test is the totality of 
the circumstances test. Judge Perry noted that one of the reasons he 
wholeheartedly supported the videotaping of confessions is because you see the 
whole thing. In England, there is no 5th Amendment right and you get counsel, but 


if you don't give a statement, the jury hears about it. That is not the system we 
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have in this country. The Florida and Supreme Court cases say that deception is 
not unduly coercive and it can be utilized. 


Senator Siplin remarked that it is a powerful statement to say police can lie. 
He asked if there is there anybody else in the justice process that can use 
deception. What about judges? 


Judge Perry said that when the officer comes to court he admits that the 
statements were untrue and it was a technique used to gamer a confession. Judge 
Perry said he wished everyone would be truthful, including defendants. Even 
when caught red handed they say they did not do it. In the past there were cases of 


beatings, torture, promises, isolation, food deprivation, and deprivation of sleep ­
things that amounted to torture. All of this overcame a person's free well. It is a 


balancing test. We don't have cameras on every comer. Judge Perry noted that as 
he said earlier, it is his belief that confessions should be backed up with other 


evidence. 


Mr. Fingerhut thanked the members for the presentations. There is no 
question that the federal and state courts have been dealing with this. Florida 
courts have followed the Supreme Court and there's no question that courts have 


been struggling with deception. Some are going to allow it, but at a certain point it 
becomes coercive. There are some clear cases where it violates fundamental 
fairness. There are other cases were reasonable people may disagree. Each ofus 


in the end needs to vote our conscience. That was one of the most impactful things 
Judge Perry has said. Florida can take a lead here. Maybe we will be part of a 
groundswell where the tipping point is reached where deception is coercion. He 
thinks Professor Nunn's proposal is very measured and conservative. Even though 
reasonable people can differ about the length on interrogations, when it comes to 


deception in the second prong of the motion, Florida could take the lead in this 
area. Professor Fingerhut seconds Professor Nunn's motion. 


Ms. Pate directed a question to Professor Nunn. Are you asking us to also 
consider the three hour break after a six hour interrogation? Professor Nunn said 
he would make this more palatable to law enforcement. Ifa person is arrested, he 
or she is not going anywhere for twenty-four to forty-eight hours. After five and a 


half hours, you give the person a three hour break. After that time period, you can 
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interrogate the person again. You can go as long as the voluntariness test allows 

you to go, but you need to give a break. 



Ms. Daniels said it would come as no surprise to the other Commission 
members that she supported Professor Nunn' s recommendations. She gave an 
example of a suspect who had been up forty-eight hours before the interrogation. 
The person was tired and fatigued. The detective was showing the videotape of the 
robberies, and little by little the suspect confessed. The video was painful to 
watch. It was obvious the person was not in a good state. Even though there can 
be a waiver ofMiranda, we want to do it right. Ms. Daniels said she was not 
wedded to six hours or three hour breaks, but there should be a limit. She felt that 
exceptions could be built in. With regard to Professor Nunn's second proposal, 
Ms. Daniels said there should be no misrepresentations ofhard physical evidence. 
However it should be permissible to have deception about accomplices. She 
thought the third proposal was a tough issue. Law enforcement would find this 
hard to adhere to. Clearly if someone is obviously mentally retarded, he or she 
should not be peppered with leading questions. The same would apply for 
juveniles. Ms. Daniels said she agreed with the proposals with some tweaks. The 
direction of the proposals is the right way to go. She said she hoped the members 
would not stay in their trenches and block vote. 


Judge Silvernail asked whether the Commission is taking all of these 
motions as an up or down vote. He believed the Commission should be ever 
mindful that unfortunate convictions occur and the vast majority of them are based 
on the facts of the case. Judge Silvernail said that he was inclined to provide 
educational opportunities to law enforcement and thought that if the Commission 
took up Professor Nunn's proposals in bulk, then there will be no resolution. 


Professor Nunn thought it would be more efficient to discuss his motion as it 
was because it would be faster. He concurred that the Commission could vote on 
each proposal separately, although the Chair may have a different point of view. 


Judge Perry said the motion was to consider the proposal as a whole and it 
has been seconded. 


15 








Sheriff Cameron said he was opposed to the motion. He agreed with Judge 
Silvernail that the issues are mutually exclusive. He noted his support for Ms. 
Daniels' idea of reasonable standards, such as what was discussed in the 
workgroup. When it comes to mentally incapacitated or the young, law 
enforcement basically interrogates the way the motion is written now. 
Interviewing the obviously mentally ill is a waste of time and the courts exist for 


these cases. He said the length of an interrogation should be governed by the 
reasonableness standard that takes into account human and environmental 
conditions. When you are dealing with mental issues as well as juveniles, the test 
of reasonableness is still the same. Courts have already established this test. 


Courts have defined what is or what is not okay with regard to deception. Sheriff 
Cameron said that bright line rules are bad because a reasonableness test should be 


administered on a case by case basis. 


Commissioner Bailey said the Commission needed to move forward on this 


issue. He moved for a vote on Professor Nunn' s motion that is on the table. 


Mr. Coxe made two observations. In response to Senator Siplin's concerns 
about police deception, for each time you lie to federal agents, it's punishable by 
five years imprisonment and they can secretly videotape you. In response to 
Professor Nunn' s proposal, he said his concern was trying to micromanage every 


single case where there might be a possible instance of coercion. There are 
thousands of cases that address what's voluntary or involuntary. Six hours for one 


person may be like twenty hours to another. Courts provide guidance to law 
enforcement by deciding what is admissible. Mr. Coxe voiced his agreement with 


what Judge Perry said earlier: The answer is recording, which will prevent 
wrongful convictions. 


Professor Fingerhut agreed with Mr. Coxe and Ms. Daniels. He noted that 
he was most interested in the second prong ofProfessor Nunn's motion. He 
moved to bifurcate the vote and noted that there was a time in the country when the 
bright line was that you could beat suspects or give them the "third degree" 


interrogation to get somebody to confess. Ifyou look throughout history and 
fallible human beings, those thoughts were the best thoughts of the day. History 


and time proved them wrong. With regard to deceiving a suspect about physical 
evidence, it does not make sense morally, ethically, or empirically and should not 
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involve a reasonableness balancing test. This Commission could take the lead. 
Mr. Fingerhut noted that he was mindful ofwhat Justice Scalia has written about 


the Miranda test- if foolish persons want to confess, that is between them and their 


god. Mr. Fingerhut voiced his support for giving the second prong ofProfessor 


Nunn's motion its own discussion. 


Professor Nunn closed the discussion about the motion by voicing his 


support for the amendment. He would like to distinguish between confessions that 


are involuntary and those that are false. In response to Mr. Coxe's comment about 


videotaping confessions, how are you going to evaluate it when it comes back? 


You need to have some sort of legal standard and presently our standard is the 


totality of the circumstances test. A confession can be voluntary even if there have 


been: (1) promises of leniency (2) lies (3) the suspect is a juvenile or mentally ill 
and they are given leading questions. Videotaping is helpful, but it is not 


addressing the underlying policy. He noted that he voted "no" at the last meeting 


regarding the vote on audio taping. He commented that the Commission did not 


require taping, it just recommended it. Recording alone does not address all the 


problems we have. 


Professor Nunn reiterated his support for videotaping all confessions. In 


review of the law, everybody has their favorite Supreme Court cases. Graham is a 


Supreme Court case that was against even the slightest hint of leniency in 


interrogations. The Supreme Court overruled Graham in Fulminante. Professor 


Nunn noted that he was mindful of what the Commission's task is: To evaluate the 
causes ofwrongful convictions. These proposals would do it. Professor Nunn 


recounted a story ofhow he told his immigrant doctor that in America, police are 


allowed to lie to suspects and the doctor was surprised. Professor Nunn voiced his 


support for his motion and believed that it would not prevent public servants from 


helping us live in a safe community. 


The Commission then voted to consider the proposal to vote on each issue, 


one at a time. The Commission voted 15 to 6 to not consider the issues 


individually. 


The Commission then voted on Professor Nunn's motion. His motion failed 


by a vote of 17 to 4. 
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VIII. Informants and Jailhouse Snitches 


Judge Perry commented that in his former life as a prosecutor he had the 
experience ofdealing with informants and jailhouse snitches. He always 
approached it cautiously. He noted that when he was at the State Attorney's 
Office, there was not a week that went by that he did not get a call from somebody 
that wanted to snitch on somebody else. 


Judge Perry used a Powerpoint to discuss this issue with the Commission 

members. The PowerPoint is attached as an appendix to the minutes. 



Judge Perry asked the Commission to consider the best ways to deal with the 
subject matter. He suggested the members consider the following: 


1. 	 A statute requiring corroboration for an informant and/or jailhouse snitch 

testimony 



2. 	 Cautionary jury instructions 


3. 	 Pre-trial admissibility hearings 


4. 	 Voluntary guidelines 


5. 	 Other 


Judge Perry then opened the floor to discussion. 


Sheriff Cameron began the discussion by noting that confidential informants 


are different from jailhouse snitches. He was not opposed to having complete 
disclosure to what benefits are given to jailhouse informants, but the in the field of 
confidential informants, there are usually reliability tests before they are used as 
informants. Florida already has addressed confidential informants. Sheriff 
Cameron noted that he was not opposed to many of these reforms for jailhouse 


informants. He urged the Commission to bifurcate the two issues. The jailhouse 
snitch should be addressed. 


Professor Nunn vocalized his support for Sheriff Cameron's statement. 


Chief Sireci thought there would be a lot of agreement on the subject. 
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Mr. King said there did not need to be any discussion on a confidential 


informant since that person would not testify in a criminal case. He agreed that the 


criminal history of an informant or snitch should be disclosed. He said any future 


testimony would be disclosed through discovery and depositions. Mr. King 


thought the issue might really boil down to a more particular jury instruction. He 


said thought could be given to corroboration. Mr. King said there were two 


different kinds of corroboration ( 1) what the defendant told the informant or (2) 


whether the testimony of the informant is corroborated. Mr. King thought that 


maybe the Commission should recommend to the legislature that they pull back on 


the Florida public records law so snitches cannot gain access to information. As 


soon as the defense gets discovery, the media picks it up. If you limit the 
information, it limits the snitch. If a proceeding were held in-camera, it would not 


be open to the public. Mr. King noted that ifyou accept the statistics that trained 


U.S. Secret Service agents can only ascertain whether people are untruthful 64% of 


the time, what are you going to accomplish with a hearing where the judge is in 
essence acting like the Secret Service? 


Sheriff Cameron said the court would have to weigh what weight should be 


given to the testimony. Using a preponderance of the evidence test would be 


difficult. 


Mr. Fingerhut said the Commission needed to tread carefully. He reminded 
the Commission of the secret documents cases that came before the Supreme 


Court. 


Mr. King thought it was a good idea to keep police reports and crime scene 


photos out of public view until the trial was over. · 


Judge Perry noted that jails have televisions that broadcast the news. People 
in jail are privy to this information. Judge Perry said it sounded to him like most 


of the Commission was inclined to consider a jury instruction rather than a statute. 


He asked the Commission what instructions they wished to review. Judge Perry 


then read the federal jury instruction from the 11th Circuit. He thought that 


instruction seemed to cover both types of informants. He suggested stopping at the 


end of the instruction. Judge Perry then read the factors a jury is to consider in the 


Connecticut jury instruction (tab 10 of the materials). He thought perhaps that 
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instruction could be expanded by adding the language from the staff model 
instruction (tab 6) that reads: "However, ifthe testimony of such a witness 


convinces you beyond a reasonable doubt of the defendant's guilt, or the other 


evidence in the case does so, then you should find the defendant guilty." Judge 


Perry noted that the Commission could also consider abbreviated versions of 
Connecticut, the 11th Circuit, or the model instruction. Judge Perry concluded by 


saying he agreed with comments ofMr. King regardingthe reliability hearings. 


Mr. Fingerhut asked whether the Commission should consider proposing a 


corroboration statute. He noted that other states, including Texas and California, 


require corroboration for informant testimony. 


Judge Perry said that a corroboration statute might not be a consensus­



builder. He would rather settle on ajury instruction because ofFlorida's public 

records law and the availability of information. 



Sheriff Cameron expressed support for the Oklahoma jury instruction with 



its six bullet points. 



Ms. Daniels expressed support for the 11th Circuit instruction. 


Mr. King made a motion that the Commission use the 11th Circuit jury 


instruction, but without delineating the particulars. He said it is hard to accurately 


track all snitches, especially when some change their name. It would put a burden 


on the state ofFlorida to track down every time a snitch has testified before and 


present it to the defense. 


Judge Perry asked if it would it be better to use a jury instruction on 
credibility. 


Mr. King noted that promises are already in the jury instructions. He 


suggested closing out the instruction with the last sentence of Florida's accomplice 


instruction which reads: "However, if the testimony of such a witness convinces 


you beyond a reasonable doubt of the defendant's guilt, or the other evidence in the 


case does so, then you should find the defendant guilty." 


Mr. Coxe said he hoped the Commission was not dispensing of this issue 


with the idea that just a jury instruction takes care of this. 
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Mr. Reyes suggested that the disclosure requirements ofFlorida Rule of 
Criminal Procedure 3.220( b)(l)(D) could be amended to add an incarcerated 
witness or informant. (Staff note: In all likelihood Mr. Reyes is referring to rule 


3.220(b)(J)(C) which states: "any written or recorded statements and the 


substance ofany oral statements made by the defendant, including a copy ofany 
statements contained in police reports or report summaries, together with the 


name and address ofeach witness to the statements. " Besides amending the rule, 
the Commission could recommend a jury instruction that mirrors the accomplice 
instruction, 3.9(b ). 


Professor Nunn noted that the Commission materials contain the Illinois 
statute and other state legislation, including California. He thought that the Illinois 
statute was the most extensive. He noted that in Illinois, the State had to disclose 


seven separate items regarding the informant. (Professor Nunn read all seven 
requirements located at tab 7). Professor Nunn was not certain that a jury 


instruction should be the sole means to resolve the problem. 


Judge Perry summed up what the Commission had been discussing 
including the 11th Circuit jury instruction, the two staff instructions, affirmative 


disclosures in Illinois, and the Oklahoma and Connecticut jury instructions. 


Mr. Coxe commented that the PowerPoint has shown that this is a serious 
issue. He preferred the Illinois pretrial hearing and disclosure requirements. 


The Commission discussion condensed the topic areas into the following 
subjects: 


1. Testimony corroboration requirements 


2. Jury instructions 


3. Pretrial reliability hearings 


4. Pretrial disclosures by the state 


Ms. Daniels said she was in favor of requiring corroboration of the 


testimony with independent evidence. She felt there needed to be corroboration of 
the statement that the defendant did the act (not that the act was done). She moved 
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to have the Commission approve a statute that would require corroboration. The 


motion was seconded. The motion was seconded by Mr. Fingerhut. 


Judge Perry read to the Commission California jury instruction section 



1127(a) which created a jury instruction (tab 7 of the materials). 



Judge Silvernail noted that the "devil is in the details" and wondered how a 


statute might be worded. The Commission then discussed the California and Texas 


statutes. 


Professor Nunn moved for a statute requiring what is contained in 



California's Senate Bill 687 relating to in-custody informants. 



Mr. King noted that there could be a scenario when years after a crime, an 


informant gives specific details of a crime that only the perpetrator would know. If 
no other evidence was available, and there was a prohibition against using 


uncorroborated testimony, he would not be able to prosecute the offender. He gave 


an example of a convenience store that is robbed in state A. No arrest is made. 


Years later, an incarcerated person in state B tells a cellmate that he committed the 


robbery. There is no other evidence to support a conviction other than the 


statement of the cellmate. Mr. King urged the Commission to move carefully 


through this area. 


Ms. Daniels withdrew her motion in order to further consider the issue. 


Professor Nunn opined that he did not think it likely that there would be no 


corroboration when ajailhouse snitch gives a statement. That is not going to 


occur. 


Sheriff Cameron noted there can be unintended consequences with a 


corroboration statute and that he supported a jury instruction. 


Professor Nunn voices his support for corroboration. 


Mr. Coxe said that he was very interested in the "gate keeping" role of the 


courts with a pretrial reliability hearing, with a totality of the circumstances test to 


see ifthe informant's testimony is credible enough for a jury to hear. There should 


be no issue standing alone as a bar to admissibility, it should be a totality of the 


circumstances test. 
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Judge Perry noted that these would be in-camera hearings. Sheriff Cameron 
agreed. 


Judge Kelly agreed with Mr. Coxe that informant testimony is 
inherently unreliable and a pretrial reliability hearing is the way to screen it. She 
also saw the merit of requiring corroboration. 


The Commission further discussed pretrial reliability hearings and Mr. Coxe 
voiced support for a totality of the circumstances standard, with no single factor 
being a bar to prosecution. 


Mr. King recalled that not too long ago, he dealt with a case where a snitch 
who had never been to the 5th circuit was able to tell specific details of a robbery, 


including what the clerk looked like and the amount ofmoney that was taken. 
Under the idea of a corroborating statute, even given those facts and the specificity 


of the testimony, you could not use the informant's statement. 


Judge Perry felt that corroboration could be one of the factors to consider in 


a pretrial reliability hearing. He noted that if the only proof you have is the 
testimony of a jailhouse snitch there might not be any reason to go forward with 


the case. 


Mr. King said it depends on how you define it. If the only facts you have are 


the bare corpus delicti facts that the Jiffy store clerk is killed, and money is 
missing, and all you had is the testimony of a snitch, you could not prosecute the 


case under the California test. 


Representative McBurney asked ifthere was a motion on the floor. He was 
advised by Judge Perry that no motion was pending. 


Professor Nunn said he wanted to follow up on Judge Kelly's points. He 


asked Mr. King to walk him through the factors he would use to prosecute the case. 
Professor Nunn said that Draper v. US. addressed self corroborating informant 


testimony. If you have self-corroboration it should be admissible ifthe 
corroboration comes through the details of the tip itself. 


Mr. King noted that the Commission could never write a statute to cover all 


the possibilities. 
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Professor Nunn and Mr. King discussed hypothetical factors for prosecuting 
a case involving snitch testimony. Mr. King explained all of the factors that go 
into his decision to prosecute a case and recounted a case where he refused to 
prosecute because the defendant was fifteen years old and had been interrogated 
for sixteen hours. 


Chief Sireci noted that in his experience specific details show informant 

reliability and he wanted "something to put his hands on" to see if the informant 

was reliable. 



Judge Perry reminded the Commission that the fundamental issue was: Are 


we going to make a pretrial recommendation and substitute the court's judgment 
for the jury's judgment in the adversarial process and give them a jury instruction. 


In Florida, unless there is also an accomplice, there is absolutely no guidance for a 
jury on an informant's testimony. 


The Commission discussed the merits of recommending a jury instruction 


versus a pretrial reliability hearing. Judge Kelly noted that the two are not 
mutually exclusive. 


Mr. Coker said you could not responsibly leave it in the hands of the jury 
with 45% of the jailhouse snitch testimony leading to exonerations. He suggested 


having a pretrial hearing to determine if the testimony should go to the jury with an 
appropriate jury instruction. After hearing the hypothetical, the hearing is the best 
answer. 


Ms. Daniels noted that after hearing the discussion, she thought a pretrial 
reliability hearing and a jury instruction would be the best recommendation. This 
would allow specific and persuasive, but uncorroborated informant testimony to go 


to the jury with a cautionary instruction. She expressed support for the Illinois 
statute. 


Mr. Coxe moved that staff draft standards to be considered by the trial judge 


at a pretrial hearing to determine the reliability of an informant's statement. The 
pretrial hearing would be conducted for a statement or statements made by the 
defendant to ajailhouse snitch, informant, or any person who has a pending 


criminal prosecution. No single factor would block the admissibility of the 
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statement (including lack of corroboration). However, even ifthe State has other 
evidence, a hearing would be required. 


The motion was seconded by Ms. Walbolt. The motion passed with Ms. 
Snurkowski dissenting. 


Judge Silvernail moved to tender the issue back to the Commission and take 


up the vote at the next meeting. The motion passed by a unanimous vote. 


Judge Perry directed staff to review the 11th Circuit's jury instruction and 


consider adding parts of the Connecticut and Oklahoma Instructions. This could 


be blended with the staff models. 


Professor Nunn asked that all the materials for the next meeting be 


submitted to the Commission on one CD. 


Judge Perry formed a pretrial disclosure subcommittee to be chaired by Mr. 


Fingerhut. Members of the subcommittee include Ms. Daniels, Ms. Walbolt, Mr. 


King, and Mr. Coxe. (Staffnote: Judge Silvernail, via an email to Mr. Garringer 


dated December 13, 2011, volunteered to serve on the subcommittee). 


The Commission agreed to meet in Tallahassee on February 13, or February 


17, 2012. 


IX. Adjournment 


The meeting was adjourned at 3 :22 p.m. 
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Frazier v. Cupp, 394 US 731 (1969) 



• 	In this famous case, a confession was allowed though 
the police lied by telling the defendant that his 
partner had already confessed to committing the 


.
crime. 


• Police deception is "not alone sufficient to render a 
confession inadmissible." 


•Virtually every state has supported the Supreme 
Court's holding that police are allowed to use 
deception as an interrogation technique. 







Spano v. New York, 360 US 315 (1959) 



A 	police cadet, who was Spano's friend, was sent in to 
obtain a confession. The cadet lied and said if Spano 

didn't confess, then the cadet would be in trouble 
and the cadet's pregnant wife and children would 
suffer. 


• Spano was in immigrant with no criminal history, he 
was held for an extended time, and was denied 
access to his lawyer. 


•The 	court said the defendant's will was overborne 
by official pressure, fatigue, and sympathy falsely 


aroused. 







Colorado v. Connelly, 479 US 157 (1986) 



• A mentally ill man approached a police officer, was 
read his Miranda rights, and confessed to a murder. 


•The state court ruled the confession was involuntary 
because the defendant heard voices telling him to 
confess and therefore did not confess of his own free 
will. 


•The Supreme Court overruled, stating that the crucial 
missing connection was any improper action on the 
part of the police. 







Lynumn v. Illinois, 372 U.S. 528 (1963) 



•The police told defendant that if she did not confess, 
her government benefits would be withdrawn and 
she would not be able to see her children. 


•The suspect confessed and later challenged the 
voluntariness of the statement, claiming that she only 
confessed so that her children would not be taken 
from her. 


•The court found that the statement, made under 
those circumstances, was coerced. 







Hawaii Supreme Court Case 



•State v. Ke/ekolio~ 849 P. 2d 58 {1993) 


• Falsehoods intrinsic to the alleged offense, such as a 
lie about evidence, will be treated as one of the 
totality of the circumstances surrounding the 
confession. 


• Falsehoods extrinsic to the facts of the alleged 
offense, which are of a type that are reasonably likely 
to procure an untrue statement regardless of guilt, 
are treated as coercive per se. 







What Police are Allowed to Do 



• Courts have ruled that police may use deception about: 


• Polygraph or other test results 


• Witnesses against the defendant 


• Earlier statements by a deceased victim 


• Accomplice's willingness to testify 


• Whether a victim has survived 


• "Scientific" evidence, DNA and fingerprint evidence 


• The degree to which the police sympathize with a 
defendant 







---


r;J'j 


~ 
0 
·~ .-1-J ra 
OD 
0
;....
;.... 
ClJ 


~ ~ ~ 


ti--! 


ta ~ 
·~-I ~ 
0 


"'ta 


·~ 


fr 
.-1-Jcu 
u 
ClJ 


u Q 

ClJ 
u 
·~ ~ta 0 


·-
~-c 


'­
0 



LL. 
 I 







Denmark v. State, 116 So. 757 {1928) 



• Early Florida Supreme Court case 


• It is fear of material or physical harm, or hope of 


material reward, that makes a confession 

inadmissible. 



• A confession voluntarily made, but procured by 

artifice, falsehood, or deception, is admissible. 



• Florida's appellate courts have taken the 
position of the majority of state and federal 
courts : police deception is legally permissible. 







Halliwell v. State, 323 So.2d 557 (1975) 


Supreme Court of Florida 


• Incorrect and misleading statements made to a 

defendant by law enforcement do not necessarily 

invalidate a confession. 



•This is especially true where there is no doubt that 
the defendant was read his/her Miranda rights and 
stated that he/she understood them. 


• Here, the defendant had been given Miranda 
warnings and signed an acknowledgment form, then 
confessed after police told him that an accomplice 
had confessed. 
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State v. Moore, 530 So.2d 349 (1988) 


Second District Court of Appeal case 


• When psychological tactics are used during 
questioning, it is the totality of the circumstances, 
including such factors as youth, lack of education, low 
intelligence, explanation of constitutional rights, and 
length of interrogation that determines voluntariness. 


Miller v. Fenton, 796 F.2d 598, 604 {3rd Cir.1986). 







State v. Manning, 506 So.2d 1094 {1987) 



Third District Court of Appeal 


•Just as trickery may be employed prior to the act to 
detect the offense, it may be utilized after the act to 
identify the offender. 


• 	 Deception short of an overbearing inducement is a 
valid weapon of the police arsenal. 


• Here, police lied about the contents of the 
defendant's medical file and told him that he had a 
sexually transmitted disease, which would prove that 
he had abused his stepdaughter. 







Burch v. State, 343 So.2d 833 {1977) 



Supreme Court of Florida 


• 	In the event valid Miranda warnings are given, and 
physical coercion is absent, a confession is admissible 
despite the use of fabricated incriminating evidence 
by police, a pretend polygraph test, and the false 
statement that a defendant failed the pretend test. 


• However, in State v. McCord {2002}, the 4th DCA ruled 
that evidence obtained through trickery should be 
suppressed because it undermined the voluntariness 
of a d.efendant's consent to a warrantless DNA test. 







State v. Cayward, 552 So.2d 971 (1989) 

Second District Court of Appeal 


• The built-in adversaries of police interrogations do 
not encompass the notion that the police will 
knowingly fabricate tangible documentation or 
physical evidence against an individual. 


• A false report might be retained and filed in police 
paperwork and could potentially end up in court. 


•The court reiterated that verbal police deception 
does not render a confession involuntary per se. 







Confessions by Juveniles 



• 	Brancaccio v .. StateJ 773 So.2d 582 (4th DCA 2000} list 
of circumstances for courts to consider for a juvenile 
confession: 


(a) the manner in which police administered Miranda 
rights; (b) the juvenile's age, experience, background 
and intelligence; (c) whether the juvenile had an 
opportunity to speak with their parents before 
confessing; (d) whether the juvenile executed a 
written waiver of Miranda rights prior to confessing. 







Confessions by Juveniles (Cont.) 



• B.P. v. State~ 815 So.2d 728 (Sth DCA 2002): 


In the context of a custodial interrogation, if a 
juvenile indicates to police that he or she does 
not wish to speak to them until he or she has 
had an opportunity to speak with parents, the 
questioning must cease. 


i 







Confessions by Mentally Ill Persons 



State v. DeConigh~ 400 So. 2d 998 {3'd DCA 1981} 


• A confession which is the product of a mind confused 
by mental disturbance raises a question of credibility 
to be determined by the jury, and the question of 
admissibility arises only where there is inherently 
coercive custodial interrogation by police officers. 







Confessions for Leniency 



•State v. Beck,, 390 So.2d 748 (3'd DCA 1980}: 
Statements suggesting leniency are only 
objectionable if they establish a quid pro quo bargain 
for confession. 


• 	In this case, non-particularized comments regarding 
medical assistance do not exclude a statement, 
because the aid was not offered in return for the 


·defendant's statement. 
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The Problem of False Jail house 

Informant Testimony 



• 	Informants testified in over 15% of wrongful convictions 
cases later overturned by DNA testing 


• 45.9% of death row exonerees were convicted, in part, by 
false informant testimony* 


• False testimony by snitches {jailhouse informant, 
accomplice, or other witness) was a factor in nearly 50% 
of wrongful murder convictions 







Main Reforms to Address False 

Informant Testimony 



•Testimony corroboration requirements 


•Cautionary jury instructions 


•Pre-trial reliability hearings 


•Written pre-trial disclosure requirements for 
the state 







What Other Commissions Have 

Recommended 



• California: best practices for DA's, written disclosures, law 
requiring corroboration of informant testimony 


• Illinois: written disclosures and a pretrial reliability 
hearing in capital cases 


• 	New York: corroboration, jury instruction, pretrial 
reliability hearing, videotaping informant statements 
when possible and best practices for prosecutors 


• Pennsylvania: jury instruction, pretrial reliability hearing, 
written disclosures, and LE agencies should have jailhouse 
informants wear wires and electronically record 
statements 







American BarAssociation 


•In a 2005 resolution, the ABA recommended: 



1. Prosecutorial screening of jailhouse 

informant testimony 



2. A corroboration requirement for jail house 

informant testimony to be admissible at trial. 
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What Florida Has Done 


• Statute 914.28: mandates best practices for law 
enforcement when confidential informants are used 
(known as "Rachel's Law") 


• Accomplice Jury Instruction 3.9 (b) 


• Discovery Rule 3.220 (b)(l)(G) 







FL Accomplice Jury Instruction 


• 	You should use great caution in relying on the testimony 
of a witness who claims to have helped the defendant 
commit a crime. This is particularly true when there is no 
other evidence tending to agree with what the witness 
says about the defendant. However, if the testimony of 
such a witness convinces you beyond a reasonable doubt 
of the defendant's guilt, or the other evidence in the case 
does so, then you should find the defendant guilty . 
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California 



• California legislation requires a cautionary jury instruction 
and the prosecution to file a written statement setting 
out any and all consideration promised to, or received by, 
the in-custody informant. 


• Recently enacted HB 687 provides that: a judge/jury may 
not enter a judgment of conviction, find a special 
circumstance true, or use a fact in aggravation based 
solely on the uncorroborated testimony of an in-custody 
informant. 







Illinois 



• 	In capital cases, the prosecution must make pretrial 
disclosures and the trial court shall conduct a hearing to 
determine whether the testimony of the in-custody 
informant is reliable (unless the defendant waives the 
hearing). If the prosecution fails to show reliability by a 
preponderance of the evidence, the court shall not allow 
the testimony to be heard at trial. 







Nebraska 



• 	If a defendant is facing jail time, the defendant is entitled 
to a written statement disclosing the known criminal 
history of a jailhouse witness. 
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Texas 



• A defendant may not be convicted of an offense on the 
testimony of a person to whom the defendant made a 
statement against the defendant's interest during a time 
when the person was imprisoned or confined in the same 
correctional facility as the defendant unless the testimony 
is corroborated by other evidence tending to connect the 
defendant with the offense committed. 







Texas (Cont.) 



• A defendant may not be convicted of an offense under 
Chapter 481, Health and Safety Code, on the testimony of a 
person who is not a licensed peace officer or a special 
investigator but who is acting covertly on behalf of a law 
enforcement agency or under the color of law enforcement 
unless the testimony is corroborated by other evidence 
tending to connect the defendant with the offense 
committed. 


• 	Corroboration is not sufficient for the purposes of this 
article if the corroboration only shows the commission of 
the offense. 







Case Law 



• Oklahoma Criminal Court of Appeals, Dodd v. State {2000) 


• This case established discovery rules for admitting the 
testimony of a jailhouse informant and the giving a 
cautionary jury instruction on the reliability of jailhouse 
informant testimony. 







Jury Instructions 



• 	 11th Circuit: You must consider some witnesses' testimony 
with more caution than others. For example, paid informants, 
witnesses who have been promised immunity from 
prosecution, or witnesses who hope to gain more favorable 
treatment in their own cases, may have a reason to make a 
false statement in order to strike a good bargain with the 
Government. So while a witness of that kind may be entirely 
truthful when testifying, you should consider that testimony 
with more caution than the testimony of other witnesses. 







Jury Instructions Cont. 



• Alaska and North Carolina have succinct instructions that 
tell jurors to examine informer testimony with care and 
greater caution. 


• Connecticut and Oklahoma have longer instructions that 
list out specific things that jurors should consider to 
determine jailhouse informant credibility. 







Staff Model Instruction: 

Incarcerated Witness 



You should use great caution in relying on the testimony of an 
incarcerated witness who claims to have information about 
the defendant committing a crime. This is particularly true 
when there is no other evidence tending to agree with what 
the incarcerated witness says about the defendant. 


However, if the testimony of such a witness convinces you 
beyond a reasonable doubt of the defendant's guilt, or the 
other evidence in the case does so, then you should find the 
defendant guilty. 







Staff Model Instruction: Informant 



You should use great caution in relying on the testimony of an 
informant who claims to have information about the 
defendant committing a crime. This is particularly true when 
there is no other evidence tending to agree with what the 
informant says about the defendant. 


However, if the testimony of such a witness convinces you 
beyond a reasonable doubt of the defendant's guilt, or the 
other evidence in the case does so, then you should find the 
defendant guilty. 







Discussion 



• 	What does the Commission want to cover? {confidential 
informants, in-custody informants, both?) 


• 	What action does the Commission want to consider?: 


• Statute requiring corroboration for informant and/or 
jailhouse snitch testimony 


• Cautionary jury instructions 


• Pre-trial reliability hearings 


• Voluntary guidelines 


• Other 
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Topics 



• States have the power to regulate 
interrogation techniques. 


• False confessions do happen. 


• 	Not all false confessions are "involuntary" 
confessions. 


• False confessions can be caused by 
interrogation techniques. 


• 	Proposals to change interrogation techniques 
to prevent false confessions. 
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State power to regu Iate 

interrogation techniques 



[S]tate courts cannot rest when they have afforded their citizens 
the full protection of the federal Constitution. State constitutions, 
too, are a font of individual liberties, their protections often 
extending beyond those required by the Supreme Court's 
interpretation of federal law. 


Brennan, State Constitutions & the Protection of Individual Rights, 
90 Harv.L.Rev. 489, 491 (1977) 







State power to regulate 

interrogation techniques 



California v. Greenwood, 486 U.S. 35, 43 (1988) ("Individual States 
may surely construe their own constitutions as imposing more 
stringent constraints on police conduct than does the Federal 
Constitution."); 


Moran v. Burbine, 475 U.S. 412, 428 (1986) ("Nothing we say today 
disables the States from adopting different requirements for the 
conduct of its [sic] employees and officials as a matter of state 
law."); 


California v. Ramos, 463 U.S. 992, 1013-14 (1983) ("It is elementary 
that States are free to provide greater protections in their criminal 
justice system [sic] than the Federal Constitution requires.") 
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Only Florida search and seizure law 

must conform to federal law 



This right shall be construed in conformity with the 4th Amendment 
to the United States Constitution, as interpreted by the United 
States Supreme Court. Articles or information obtained in violation 
of this right shall not be admissible in evidence if such articles or 
information would be inadmissible under decisions of the United 
States Supreme Court construing the 4th Amendment to the United 
States Constitution. 


Fla. Const. Art. I, § 12 {as amended 1982) 







Only Florida search and seizure law 

must conform to federal law 



"Prior to passage of this amendment, Florida courts "were free to 
provide its citizens with a higher standard of protection from 
governmental intrusion than that afforded by the Federal 
Constitution," Lavazzolli, 434 So.2d at 323. With this amendment, 
however, we are bound to follow the interpretations of the United 
States Supreme Court with relation to the fourth amendment, and 
provide no greater protection than those interpretations." 


Bernie v. State, 524 So.2d 988 {1988). 







False confessions do happen 


• Over 300 verified instances of false 
confessions have been indentified in six 
studies. 


• 	False Confessions in Florida 


- Anthony Carvella (exonerated in 2010) 


- Jerry Frank Townsend (exonerated in 1998) 


- Larry Bostic (plea bargain, exonerated 2007) 
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False confessions can be caused by 

interrogation techniques 



"Experiments have shown that presentations of false information-via 
confederates, witnesses, counterfeit test results, bogus norms, false physiological 
feedback, and the like-con substantially alter subjects1 visual judgments, beliefs, 
perceptions of other people, behaviors toward other people, emotional states, 
physical attraction, self-assessments, memories for observed and experienced 
events, and even certain medical outcomes, as seen in studies of the placebo effect. 
Scientific evidence for human malleability in the face of misinformation is broad and 
pervasive." 


Kazin, et al., {2010) 







False confessions can be caused by 

interrogation techniques 



"Presentations offalse evidence can lead people to confess to 
crimes they did not commit. This literature is derived from two 
sources of information. First, studies of actual cases reveal that the 
false evidence ploy, which is not permitted in Great Britain and most 
other European nations, is found in numerous wrongful convictions 
in the U.S., including DNA exonerations, in which there were 
confessions in evidence11 


Kazin, et al., (2010) 







False confessions can be caused by 

interrogation techniques 



• Presentations of false evidence 


• Lengthy interrogations 


• Physical custody and isolation 


• Minimalization 


• Promises of leniency 


• Youth and mental deficiencies 







Proposals 



• Welsh White, Safeguards Against 
Untrustworthy Confessions (1997) 
- Restricting Police Interrogation of Especially 


Vulnerable Suspects 


- Limiting the Length of Police Interrogation 


- Prohibiting Trickery Likely to Induce a False 
Confession 


- Prohibiting Promises Likely to Induce a False 
Confession 


- Videotaping Interrogation of Suspects 


1·· 







Nunn Motion 



• Interrogations should not last any longer than 
six hours. 


• Subjects of interrogations should not be 
confronted with fabricated or false scientific 
evidence of guilt 


• Police should be especially careful when 
dealing with juvenile, immature, mentally 
retarded and mentally disturbed suspects. 







I­







Appendix D 



Commission Minutes and PowerPoint Presentation 



February 13, 2012 












STAFF MINUTES 



Members Present: 


Members Absent: 


FLORIDA INNOCENCE COMMISSION 

JUDICIAL MEETING ROOM 

TALLAHASSEE, FLORIDA 



February 13, 2012 



Judge Belvin Perry, Jr. (Chair) 
Mr. Alex Acosta 
Mr. Jerry Bailey 
Ms. Martha Barnett 
Mr. Bill Cameron 
Mr. Hank Coxe 
Ms. Nancy Daniels 
Mr. Scott Fingerhut 
Ms. Mary Barzee Flores 
Mr. Ben Hill 
Judge Patricia Kelly 
Mr. Brad King 
Representative Charles McBurney 
Ms. Tena Pate 
Representative Ari Porth 
Mr. Israel Reyes 
Mr. Paul Sireci 
Mr. Rod Smith 

Ms. Carolyn Snurkowski 

Ms. Sylvia Walbolt 



Mr. Howard Coker 

Senator Joe Negron 

Mr. Kenneth Nunn 

Judge J. Preston Silvernail 

Senator Gary Siplin 



1 







February 13, 2012 


I. Call to Order 


The meeting was called to order by Judge Perry at 9:08 a.m. 


II. Minutes 


Judge Perry noted that a change to the December 13, 2011 minutes needed 


to be made. On page five of the minutes, the sentence imposed by Judge Perry was 


one of life imprisonment, not a sentence of death. (Staff Note: The minutes of 


December 13, 2011 have been amended to note the change). Based on staff 


amending the minutes, the minutes were approved by a unanimous vote. 


III. Jailhouse Snitches and Informants 


Judge Perry reminded the Commission members that at the last meeting the 


Commission discussedjailhouse snitches and informants. Staffhad been directed 


to draft model jury instructions and model statutes covering pretrial admissibility 


hearings. In addition, a subcommittee had been formed to review Florida Rule of 


Criminal Procedure 3.220. Mr. Fingerhut was appointed as chair of the 


subcommittee. Judge Perry asked Mr. Fingerhut to report on the work of the 


subcommittee. 


Mr. Fingerhut noted that Mr. Coxe, Ms. Daniels, Mr. King, Ms. Walbolt and 


Judge Silvernail were members of the subcommittee. The subcommittee was 


tasked with working on rule 3 .220 disclosure requirements. The subcommittee 


worked on the premise that factual data exists showing that wrongful convictions 


occur as the result of informant testimony. The subcommittee was also guided by 


the premise that more disclosure was needed under rule 3.220. The subcommittee 


was cognizant of the fact that Florida has liberal discovery rules and the taking of 


depositions is permitted. However, the subcommittee felt that identifying the 


informant witness more clearly was important. The discovery rule already 


provides for listing witnesses, witness addresses, and the statement of any witness. 


The case law is clear what sanctions should be applied for non-compliance. 


2 








Mr. Fingerhut used a PowerPoint presentation to explain what was discussed 
by the workgroup. Rule 3.220(b)(l)(A)(i) would be amended to add a subdivision 
(8) which would read: informant witnesses, whether in custody, who offer 

testimony against the defendant. Rule 3 .220 would also be amended to add a 



subdivision (M) which would read: 3.220(b )(1 )(M): "whether the state has any 

material or information that has been provided by an informant[;], including: 



The substance of the statement allegedly made by the defendant about which the 
informant may testify; 


The time, place, and any other corroborative circumstances under which the 
defendant's alleged statement was made; 


Whether the informant has received anything in exchange for, or subsequent to, his 
or her testimony (including any deal, promise, inducement, pay, leniency, 
immunity, personal advantage, vindication, or other benefit that the prosecution, or 


any person acting on behalf of the prosecution, has knowingly made or may make 
in the future); 


The informant's prior history of cooperation, including the case name, case 


number, and jurisdiction in which the informant has previously testified; and 


Any other evidence relevant to the informant's credibility. 


Subdivision (M) of the rule provides a basic list of criteria that the state should 


specify when dealing with this special type ofwitness. Some or all of these 
obligations should be prefaced with actual knowledge that the state or prosecuting 
attorney has. A Richardson hearing would be conducted for any noncompliance 
with the rule. 


Mr. Fingerhut noted that the subcommittee discussed situations where an 


informant offered a statement but was not called as a witness; or an informant 
recants and is not called as a witness. 


Mr. King advised the Commission that he participated in a conference call 
with ten to twelve state attorneys on Friday. He noted that the state attorneys have 
no problem with amending the rule to include disclosure of the name of the 


informant who has obtained a statement of the defendant. Mr. King stated that the 
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Florida Prosecuting Attorneys Association (FP AA) has offered its suggestions as 
to how rule 3.220 should be amended. Mr. King then explained the position of the 


FPAA through a document distributed to the Commission members at the meeting. 
The contents of the FPAA suggestions are set forth below. 


I. 3.220(b)(l)(A)(i) 


informant witnesses, whether in custody, who offer testimony concerning the 

statements ofa defendant concerning the crime for which the defendant is being 



tried against the defendant. 



3.220(b)(1 )(M): 


"whether the state has any material or information that has been provided by an 
informant[;], including: 


1. The substance ofthe statement allegedly made by the defendant about which 


the informant may testify; 


2. The time and place, and any other corroborative circumstances under which 


the defendant's alleged statement was made; 


(The FPAA comments that this is an undefined term of art, which is subject to 


many varying interpretations and is subject to discovery through depositions and 


other discovery). 


3. Whether the informant has received anything in exchange for, or subsequent 


ta, his or her testimony (including any deal, promise, inducement, pay, leniency, 


immunity, personal advantage, vindication, or other benefit that the prosecution, or 


any person acting on behalf of the prosecution, has knowingly made or may make 
in the future); 


(The FPAA notes that the case law is well developed as to what constitutes a 


benefit). 


4. The informant's prior history of cooperation, in return for any benefit 


actually known to the prosecuting authority. including the ease name, ease number, 


and jurisdiction in which the informant has previously testified; and 
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(The FPAA comments that it is well-established in case law that the state is not 
required to do the work of the defense in investigating its case. There is no reason 


to shift this burden for the impeachment ofwitnesses). 


5. Any other evidence relevant to the informant's credibility. 


(The FPAA recommends striking this paragraph). 


Mr. Coxe commented that informant testimony plays a large role in 


wrongful convictions. In post conviction matters constructive knowledge is 
computed to the state. He advised the Commission to not get bogged down in the 


language in the rule, but instead let the prosecutors advise us. Mr. Coxe said that 


reading from what Mr. King had stated, the prosecutors felt like they don't have to 


disclose all of this information. Mr. Coxe felt that it should be highlighted in the 


rules that this is a serious issue. He thought the subcommittee would come back 


with what the state could produce. As an example, some prosecutors will tell you 


that a prior conviction of an informant is Brady material and must be disclosed. 


Other prosecutors just answer discovery by saying that no material information 


negating the guilt of the accused is known to the state. If there is a high incidence 


of problems with this type of testimony, Mr. Coxe could not see why it is difficult 


for the state to identify what they have. He said he did not subscribe to the premise 


we will take depositions and will find out. Mr. Coxe said he had a sense we are 


not looking for a post trial Richardson hearing. He said the Commission should be 


looking for compliance by giving the defense what information the state has 


regarding the witness. 


Mr. King commented that the discussion with the state attorneys did cover 


paragraph four as it relates to what the state actually knows about the prior 


cooperation of the witness. The problem lies in what is actually known by the 
state. There is no central database to tell us about prior testimony in other 


jurisdictions. There is a local query regarding information about the witness. Mr. 


King noted that what the FP AA came up with is what the subcommittee discussed. 


What is important is what the state actually knows. He felt it was difficult, ifnot 


impossible, to communicate with the other nineteen state attorneys and over 


sixteen hundred assistants and ask them what do you know about the witness. This 


is not a realistic position to put the state attorneys in. Assistants move on and the 
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state should not be tied to language regarding cooperation across the state of 
Florida. 


Judge Perry asked Mr. Coxe what needed to be added back into the proposed 
language. Mr. Coxe stated information about the informant, including payments, 
immunity, and other benefits. 


Judge Perry suggested using the language "anything in exchange for the 

testimony." Mr. Coxe wanted that sentence expanded to say "anything in 

exchange for, but not limited to ... " 



Mr. Smith felt that the FP AA had made it as broad as it could be. If the state 
has any information regarding a benefit to the witness it should be disclosed. He 


also felt that if the state knew of the case name and number in the local 
jurisdiction, or another, it should be disclosed. Mr. Smith acknowledged that the 
state attorneys don't always know what is going on locally in their offices when it 


comes to individual cases. In addition, state attorneys don't know what other 
counties have done, or what has occurred in other circuits. He was afraid that a 
major expansion ofthe rule would raise defenses that are currently not available. 


Ms. Barzee suggested that the sentence "informant witnesses, whether in 
custody, who offer testimony against the defendant," should read "whether or not 


in custody." 


Ms. Barzee also had a problem with past tense use of the word "receive" in 
paragraph three. She noted that when a prosecution is pending, nothing has been 


received. She was concerned the state attorney would argue that nothing has been 
received. She thought paragraph three should be made clearer. Ms. Barzee 
believed that the defense would want to know if the witness confessed to 
something he or she had not been charged with, or if there was an agreement to be 


transferred to another jail, or an agreement not to charge the girlfriend, etc. There 
are all sorts ofbenefits including immigration visas. These possible benefits have 
to be clarified in the rule. 


Judge Perry suggested using the terms "receive" or "expect to receive." 
Judge Perry noted that we have depositions in the state ofFlorida. Any good 


defense attorney can ask the officer and the informant questions. The prosecution 
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always has the obligation to disclose. Sometimes prosecutors in the same circuit, 
but living in a different county, will know nothing about the use of an informant. 


A lot of this has to do with no case management systems that can pull that 
information. All clerks have different information systems and any inquiry would 
require a manual search. The defense can ask the witness at a deposition if he or 
she expects to receive any benefit from testifying. 


Ms. Barzee thought the proposal could be changed to show the witness 
hopes to or expects to receive a benefit. She also noted that some informants are 
blacklisted or blackballed by some law enforcement agencies. That information is 
available to the defense. 


Chief Sireci commented that when informants give information, his agency 


treats them as suspects and requires the investigator to investigate the facts of the 
statements. 


Sheriff Cameron reminded the Commission that there is a distinction 


between a jailhouse snitch and a street level informant. There are different 
variables that do not run on parallel tracks. He thought that the state attorneys 
could form a statewide database and create a list ofjailhouse snitches. The 


database could be self reporting and available to all state attorneys. 


Sheriff Cameron commented that Mr. Coxe was suggesting a laundry list of 
items that could be included in paragraph three (promises, benefits, etc). The 
problem with laundry lists is that someone will think of something to add to the 
list. Laundry lists can be interpreted as legislative intent and items not added will 
be viewed as having lesser importance. 


Commissioner Bailey said there needed to be a distinction between an 
informant and the casual informant (snitch). FDLE keeps a detailed database, but 


it would be a monster undertaking to build a statewide database. 


Mr. Coxe did not think it would be a big problem for assistant state attorneys 


to email other attorneys in the office and make an inquiry about a particular 
witness. 


Mr. Acosta thought that knowledge of the witness would be theoretically 


imputed to everyone in the office. Ms. Barzee said that is the situation under 
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Brady. She thought that adopting the proposal could create a major issue for intra 
office communications. 


Mr. King noted that sending an email may work if the deal was made in the 


last eighteen months. But as people come and go the institutional knowledge 
disappears. Even if there were documentation in a file, the person or even the file 


would not be available after a period of time. 


Dean Acosta was concerned that the Commission, by amending the existed 


discovery rule, was creating built-in discovery violations, especially in the large 
counties. He opined that there could be daily discovery violations. Mr. King was 


not sure about daily, but thought that violations could occur regularly. He noted 
that was the problem the FP AA wrestled with in trying to come up with a solution. 


The problem is how difficult it is to obtain the information. NCIC and FCIC 
printouts will not tell you everything. Dear Acosta said he was surprised there 


were not more revisions by the FPAA. 


Representative McBumey asked what where the consequences ifparagraph 


four was adopted and the information was not disclosed by the prosecution. Judge 
Perry gave an example of a death case. The prosecutor had information about the 


credibility of a state witness and did not disclose it to the defense. Judge Perry 


granted the writ and ordered a new trial. The Florida Supreme Court affirmed the 


order, thus overturning the conviction. In situations where there was a discovery 


violation that occurred fifteen or twenty years ago, the state may not be able to find 


the witnesses. 


Judge Perry commented that the Commission could take a great deal of time 


debating the issue of amending the discovery rule. He agreed that something 


needed to be done. He noted that the Commission was now comparing two 
proposed rules. He felt that ultimately the issue would need to be resolved by The 


Florida Bar Criminal Procedure Rules Committee. He added that dealing with 
informants was not easy. Judge Perry said that as the Commission goes through 


this it is going to take a lot more time and thought than the life of the Commission 


will have. He suggested that the subcommittee thrash it out by putting the two 


proposals side-by-side and attempt to come up with one proposal. If that does not 


work, the Commission can present both sides to the court and ask that the matter 
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be referred to the rules committee. Mr. Fingerhut, Ms. Daniels, Mr. King and Mr. 
Coxe agreed that this was a good way to work through the issue. 


Judge Perry reminded the members that at the last meeting when discussing 


informants and jailhouse snitches, staff was asked to provide a model jury 
instruction and draft statutory language on pretrial admissibility hearings. Judge 


Perry then used a PowerPoint presentation to set forth the work product of staff. 
The staff models contain a total of four draft proposals: (1) A jury instruction for 


an informant who is defined as a person currently incarcerated or awaiting trial for 
a crime other than the crime involved in the case and who obtains information 


from the defendant and agrees to testify for the state. (2) A jury instruction for an 
informant who is defined as any person who is a paid informant or someone who 
has been promised immunity from prosecution or who hopes to gain favorable 


treatment in his or her own case. (3) A model statute for a pretrial admissibility 
hearing covering an informant who is confined contemporaneously with the 


defendant. ( 4) A model statute for a pretrial admissibility hearing covering an 


informant who is incarcerated contemporaneously with the defendant, or who is 
not in custody but has pending charges or is on some type ofpost conviction 
release. 


Judge Perry read to the Commission all of the factors listed in the staff 


models regarding the two jury instructions. 


Sheriff Cameron felt that no matter what the Commission came up with, the 
term "may" should to be substituted for the terms "must" and "should." Using 
"must" and "should" is almost telling the jurors not to believe the witness. 
Whatever the Commission comes up with, we need to be careful with leading 


words versus cautionary statements. 


Mr. King asked ifthere was going to be any discussion after Judge Perry 


concluded the presentation. Judge Perry responded in the affirmative. 


Judge Perry noted that only the State of Illinois has a pretrial reliability 


statute. He advised that the models apply only to felony cases and both models 


require the court to conduct a hearing. The legal test for admissibility is a 
preponderance of the evidence. The trial court shall not allow the testimony if the 


state does not meet the burden ofproof. Mr. Garringer was asked why the 
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standard was a preponderance of the evidence. Mr. Garringer responded by saying 


that this burden was lower than either a test of clear and convincing evidence, or 


proof beyond a reasonable doubt. 


Judge Perry read to the Commission the ten factors the court is to consider in 


determining the admissibility of an informant statement. These factors apply 


regardless ofhow the term "informant" is defined. 


Judge Perry reminded the members that there were three options open to the 


Commission: (1) a pretrial reliability hearing (2) jury instructions and (3) an 


amendment to rule 3.220. He then opened the floor for discussion. 


Representative Porth commented that he had looked at proposed bills from 



New York and California. In the suggested model bill, staff has used different 



language. 



Mr. Smith noted that a statute requiring a pretrial admissibility hearing 


would add to the expense of a case. Creating a statute would add great difficulty in 


cases and is designed to take away the decision making from the finder of fact (the 


jury). He said that Florida does not require an admissibility hearing with regard to 


codefendant testimony. We let the jurors decide who to believe. Mr. Smith said 


there was nothing out there that suggested to him that we need to radically change 


the law in Florida. He commented that ifhe wanted a judge to make a decision, he 


would waive the right to a jury trial. This can be taken care ofby a jury 


instruction. Having a hearing in all felony cases would be too expensive. It might 


be possible to hol4 such a hearing in a death penalty case, but he still would not 


support any legislation creating such a hearing. 


Dean Acosta felt that given the burden already on the court system, a statute 


would place even greater stress on the courts even if the hearings were limited to a 


small number of felony cases. He understood what Illinois was trying to 


accomplish. Dean Acosta asked if there are there other mechanisms in the state 


court system where prejudicial testimony would so outweigh its probative value 


that a witness was not permitted to testify. Judge Perry commented that this is 


generally done with specific testimony, not the witness as a whole. Dean Acosta 


asked if the proposed statute provided a safety valve. Judge Perry responded by 
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saying no. We have a trial by jury system. The credibility of a witness rests with 
the province of the jury. 


Mr. Reyes advised that in child hearsay cases you have to conduct a hearing 


and any finding by the court has to be in writing. 


Ms. Barzee said she wanted to agree with Mr. Smith's views on this. Juries 


need to know how to evaluate witness testimony (such as expert witnesses). 


Therefore, there should be an instruction on how to evaluate a witness. But, it is 


not in the court's province to pick and choose the witnesses no matter how 


unreliable. Allowing this creates a separation ofpowers problem. 


Mr. Coxe felt that ifthe statute were confined to jailhouse statements there 


would be no impact on court resources or court time. He said the he was not 


talking about out of custody informants. Courts do determine prior to trial the 


admissibility of expert witnesses. If it is important enough for an expert, it is 


enough for a court to decide if informant testimony is credible. He reiterated that 


he was not talking about the broad spectrum of informants. 


Mr. Hill said that in civil practice this is the equivalent of a Daubert hearing. 


This can go on for days. He felt the Commission was building in some real 


potential problems. He asked if there was such a thing where the information was 


way over the line, could there be a proffer to the court. In other words, if the 


proffered testimony was so bad as a matter of law, could it be ruled inadmissible? 


Mr. Hill said he agreed with Mr. Smith. 


Sheriff Cameron said he agreed with Mr. Smith. This is a jury issue and 
should remain so. 


Representative McBurney said he sat on the Judicial Appropriations 


Committee. He asked ifthere had been any study as to the fiscal impact on the 


courts ifthe statute were enacted. Mr. Garringer advised there was no study; 


however, it was clear to him that there would be more judicial time taken to 


conduct hearings and this would have a fiscal impact on the courts. 


Mr. King said he was concerned. If a jury is willing to listen to a witness 


and convict the defendant based on a reasonable doubt standard, the court, using a 


lower burden, would be deciding not to have the witness testify. This is turning the 
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system on its head. It is wrong to single out that one group. Mr. King said he had 


other groups he would like the court to decide if a witness is credible. 


Mr. Smith noted that the test in Daubert is whether the science is reliable 


and whether the witness has the requisite expertise. But the court does not decide 


whether to believe the witness. In child hearsay cases it is a competency question, 


not one of believability. He said the Commission was about to go to the very 


heart of what a jury does - decide who to believe. The question of whether you 


believe the witness is solely a jury question. 


A motion was made by Sheriff Cameron to not recommend to the Florida 


Legislature that a statute be enacted requiring a pretrial admissibility hearing. The 


motion carried by a vote of 16 to 5. Judge Kelly, Mr. Fingerhut, Mr. Cox, Ms. 


Daniels, and Professor Nunn (via proxy) opposed the motion. 


Judge Perry turned the attention of the Commission members to the 


notebook containing the staffjury instructions and the jury instruction from the 


11th Circuit (page 4 at tab 13). Judge Perry read the 11th Circuit jury instruction to 


the members and compared it to the staff model. 


Sheriff Cameron suggested changing the term "should" to "may" in the 
instruction from the 11th Circuit. Ms. Wal bolt felt that change would gut the 


instruction. 


Ms. Barzee said that the first sentence in the staff instruction (tab 2) that says 


in part: "who obtains information from the defendant regarding the crime in this 


case... " is a comment on the evidence. In a case where the state failed to comply 


with discovery, it could be argued the snitch did not obtain any information from 


the defendant. Mr. Barzee said that if the Commission was going to recommend 


an instruction, just look at the 11th Federal Circuit. 


Dean Acosta cited the following language in the first paragraph of the staff 


instruction: "So while a witness ofthis kind may be entirely truthful when 


testifying, you should consider the testimony with more caution than the testimony 


ofother witnesses." Dean Acosta felt that this sentence creates a hierarchy with 


informants at the bottom. The 11th Circuit does not say informants should be 


considered with more caution. Judge Perry read from the 11th Circuit instruction 
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which states: "You must consider some witnesses ' testimony with more caution 


than others." Dean Acosta noted that the instruction uses the term "some 


witnesses" and that does not create the hierarchy. 


Judge Perry said he was more comfortable with recommending the 11th 

Circuit instruction. The only change he would make to the instruction is to 



substitute the word "state" for the word "government." 



A motion was made and seconded to adopt the 11th Circuit instruction with 


the one change suggested by Judge Perry. 


Mr. King said he preferred the 11th Circuit instruction. He thought the staff 


model was more like a comment on the testimony of a witness. He also thought 
the 11th Circuit instruction was more consistent with the current Florida standard 


jury instruction on accomplices. 


Sheriff Cameron said we should apply this instruction to just an informant or 


jailhouse snitch. The reason the instruction is given is because the jury is going to 


hear from a witness who has a reason to lie. But we are not addressing other 


witnesses who have a reason to lie. The language in the instruction should remain 
neutral and non-leading. 


Judge Perry said the reason you single out an accomplice or informant is 


because they have a higher stake than other witnesses. This area cries out for a 


special jury instruction. We are telling the juries that with these witnesses don't 


gloss over their testimony. Instead, evaluate what the witness has to say. 


Mr. Smith commented that institutionally there is a reason to have a jury 
instruction. His concern is about how the jurors should weigh this. He noted that 
the 11th Circuit instruction has been tested over time. History has shown that cases 


in the 11th Circuit have not led to excessive acquittals. This instruction tells the 


jury to weigh the testimony with more caution. The 11th Circuit instruction is easy 


to adopt and it is workable. 


Ms. Daniels noted that a person who is in custody has a higher interest in the 


outcome of the case. The language in the staff model instruction regarding "who 


obtains information from the defendant" language should be worked on. 
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Sheriff Cameron stated that there are not any studies concerning wrongful 


acquittals. Everyone hopes the right person goes to jail. He said he was a full 


supporter of a jury instruction, but it needs to be neutral. 


The Commission approved the motion to recommend to the Court that the 


11th Circuit instruction be adopted in Florida. The vote was 21 to 1. Sheriff 


Cameron opposed the motion. He took exception to the terms "must" and 
"should" in the current instruction of the 11th Circuit, which reads in part: "You 


must consider some witnesses' testimony with more caution than others ... So 


while a witness ofthat kind may be entirely truthful when testifying, you should 


consider that testimony with more caution than the testimony of other witnesses." 


(emphasis added). Sheriff Cameron believed the instruction should read, in part: 


"You may consider some witnesses' testimony with more caution than others ... 


So while a witness of that kind may be entirely truthful when testifying, you could 


consider that testimony with more caution than the testimony of other witnesses." 


Judge Perry asked the members if they wanted to include any of the 9 factors 


listed in the staffmodel instruction (tab 2). 


Mr. King said those factors are all contained in the general instructions that 


are given to the jury in standard jury instruction 3.9 (Weighing the Evidence). He 


thought that giving to the jury a detailed list subjects that testimony to being overly 


evaluated and almost is a comment on the evidence. He advised it was better to let 


the lawyer argue the current cautionary instruction. 


Mr. Hill agreed and said the laundry list in the staff instruction goes well 


beyond what is needed. These factors can be argued by the lawyers to the jury. 


Ms. Barzee and Mr. King informed the members that there is a current 


standard jury instruction given to the jury in state court. That instruction and the 


informant instruction would cover all that is needed to fully instruct the jury. 


Florida's standard instruction 3.9 reads in part: 


"Did the witness at some other time make a statement that is inconsistent with the 


testimony [he] [she] gave in court?" 


"Was it proved that the witness had been convicted of a crime?" 
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Dean Acosta noted that as the time to finish the Commission work ebbs, 
getting things done on recommendations that have a chance ofpassage is where we 
should go. There is a better chance of adoption if we leave the 11th Circuit 
instruction as it is. He could see where folks would have objections if we add the 
nine points listed in the staff instruction. 


Judge Perry asked if there was a motion that we leave the 11th Circuit 

instruction as it is and not add the other factors: The motion was seconded and 

passed by a vote of 22 to 0. 



Judge Perry advised the Commission that except for the subcommittee work 
on rule 3.220, we have cleared the area ofjailhouse snitches and informants. Judge 
Perry directed the subcommittee to come back with some recommendations. He 


noted that there are a lot of side issues regarding amending rule 3.220. He 
commented that rather than rehashing the subject, the Commission should ask the 
Criminal Procedure Rules Committee to look at the rule to see if it is necessary to 


more clearly delineate that there should be more disclosure. He said the 
Commission needed to give the rules committee a point of reference. 


Judge Perry informed the members that there was a chiefjudges meeting at 
noon and a specially called meeting of the chief judges at one-thirty. He appointed 


Ms. Snurkowski as chair and asked Mr. Garringer to give the PowerPoint 
presentation on scientific evidence after the lunch break. 


IV. Invalid/Improper Scientific Evidence 


Mr. Garringer presented an introduction to the next topic, invalid/improper 
scientific evidence. 


Mr. Garringer noted that the Commission will start professional 
responsibility once it finishes with invalid/improper scientific evidence. Mr. 
Garringer explained that the Commission will review what other commissions 
have done, as well as have a presentation by FDLE at the next meeting. He has 


also asked Sheriff Cameron and Chief Sireci to give presentations to inform the 
Commission about forensic evidence at the local law enforcement level. Mr. 
Garringer anticipated that this should take approximately two hours and then the 


Commission can move on to the professional responsibility topic. He suggested 
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picking potential meeting dates during the second or third week ofMarch. Mr. 
Garringer advised that Chief Justice Canady would like to attend the last 


Commission meeting. The Chief Justice does not have a problem with traveling to 


Orlando or Tampa to attend the final meeting. Mr. Garringer suggested wrapping 


up the Commission's work by holding meetings in March and April. 


Mr. Garringer noted that some of the issues involving scientific evidence 



are: (1) forensic testing methods that have no scientific validation (2) forensic 



analyst testimony going further than the science allows (3) inaccurate statistics. 



Mr. Garringer outlined the recommendations of the following commissions 


or entities: 


a. California Commission on the Fair Administration of Justice 


b. Illinois' Governor's Commission on Capital Punishment 


c. Massachusetts Boston Bar Association Task Force 


d. New York State Justice Task Force 


e. New York State Bar Association Task Force 


f. Pennsylvania Advisory Committee on Wrongful Convictions 


g. Texas Timothy Cole Panel on Wrongful Convictions 


h. Innocence Commission of Virginia 


1. Wisconsin Avery Task Force 


J. American Bar Association Recommendations 


k. The Justice Project 


The Commission was advised by Mr. Garringer that nine states require 


forensic laboratory accreditation. Mandatory accreditation is not required in 


Florida. FDLE requires that its seven laboratories be accredited by the non-profit 


American Society of Crime Laboratory Directors Laboratory Accreditation Board 


(ASCLD/LAB). In addition, Florida has five regional forensic laboratories that 
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have their own policies that are not overseen by FDLE. These laboratories are also 
accredited by ASCLD/LAB. 


Mr. Garringer noted that Florida had at one time a crime laboratory council. 


However, this council was disbanded in 2004. 


In January, 2011, Vermont Senator Patrick Leahy introduced legislation in 


the United States Senate to address standards for forensic science labs. This 


legislation has not been passed by Congress. 


In conclusion, Mr. Garringer outlined Florida Rule of Criminal Procedure 


3.853 (Motion for Postconviction DNA Testing). 


FDLE General Counsel Michael Ramage noted that the ASCLD/LAB 


forensic lab accreditation process is rigorous, with on-site annual inspections. It is 


not simply paying a fee and getting a certificate. FDLE Forensic Quality Manager 


Amanda Julian will make a presentation at the next meeting to explain the process. 


Mr. Garringer noted that in Florida, forensic laboratory accreditation is 


voluntary, but as Ms. Julian made clear in a meeting with staff, if a laboratory is 


not accredited, it will not receive federal funding. 


Commissioner Bailey explained that FDLE biologists must undergo re­


training to be accredited and that ASCLD/LAB is a member-driven organization. 


As an example, next week Florida forensic lab personnel could get a request from 


another member to help do their review. FDLE labs are reviewed by people from 


another state. 


Mr. Garringer noted that the bottom line is there is no statutory accreditation 


in Florida. This discussion brings up various issues for the Commission to 


consider and nothing is set in stone. 


Ms. Daniels noted that the Commission started with the assumption of "what 


are we going to do about it?" She reminded the Commission that a number of 


cases in Florida had hair, bite mark, and serological evidence admitted into 


evidence and it was later proved to be wrong. 
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Ms. Barzee noted that in the Ramirez case, the question about invalid 

scientific evidence was whether a particular knife could be individualized to a 

defendant's crime. 



Ms. Daniels reiterated that this issue is a problem and she thought the 

Commission should give it proper attention. 



Ms. Snurkowski commented that bullet analysis testing, dog sniffing, and 
other invalid evidence has been used in some capital cases. She said that there are 
a lot of issues and some are still being litigated. 


Ms. Daniels explained that busy, stressed public defenders do not have the 
knowledge, time, and resources to handle all of the forensic science issues. Public 


defenders have a fund for experts, but it is very limited. Due process funds for 
public defenders are falling short. Ms. Daniels has read through all of the 
Innocence Project cases and of the 228 exonerations, 116 were due to improper 


scientific evidence involved in the trial. Therefore, just short of 50% of wrongful 
convictions are due in part to bad scientific evidence. She said that we have heard 
what other states have done, whether it is more training or accreditation. She noted 
that if a public defender receives forensic evidence in discovery, he or she can't 


ask FDLE to test it without a judge's order. 


Ms. Snurkowski pointed out that some other states have focused on DNA, 
because it is newer. We do have a rule of court, but do we need statutory teeth? 


Ms. Daniels asked whether defendants have access to FDLE for testing. 


Public defenders do not have access to FDLE records. Ms. Daniels noted that her 
office does have access to DNA labs and experts around the country, but it is very 
expensive. Sometimes they have success getting experts, but sometimes they 


don't. 


Dean Acosta said that every time the Commission takes on a new issue, we 
read that a certain amount of cases are caused by that issue. The first issue we took 


on was lineups; about half of the wrongful convictions are due to this topic. Most 
wrongful convictions are due to mistakes. Dean Acosta believed that this is an 
area that from what he can see things are running pretty well. The federal 


government requiring certification as a condition for funding is almost outcome­
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determinative. If resources are very difficult to come by, at some point the 


Commission is going to have to prioritize and focus on what will have the most 


bang for the buck. Ifall of a sudden the legislature said here's some money, what 


would we use it on? Any money might be better spent on testing than on spinning 


wheels bureaucratically by changing accreditation requirements or amending rules. 


Sheriff Cameron expressed support for getting the DNA statute funded for 
testing: Ifyou really want to change conviction rates, spend your money getting 


DNA samples tested that have not been tested. Noting what Ms. Daniels said, 


Sheriff Cameron stated that over the years most of the exonerations came from 


DNA testing. There were systemic problems and the science was tremendously 


different in the 1970s and 1980s than it is today. 


Mr. Garringer noted that a lot of the problem has to do with the admissibility 
of evidence. The presentation is educational today and now everybody knows what 


the other Commissions have done. Everybody needs to really think about where 


they want to go with this topic. He commented that of all the topics researched by 


staff, he struggled with this one the most. 


Sheriff Cameron asked Ms. Daniels where her DNA testing funding comes 


from, and noted that when law enforcement tests evidence for the prosecution, it is 


funded through tax dollars. 


Ms. Daniels explained that each public defender office has access to a due 


process fund which covers court reporting, DNA testing, and expert witnesses. 


Half of her funding goes to court reporting, so little is left for experts. Two years 


ago, her office had a lot of capital cases which required expending funds for 


experts. There is a bigger state pot of money available through the Justice 


Administration Commission, but there are limits. Ms. Daniels pointed out that the 


Jimmy Rice fund has not used as much money as expected, so she could get some 


money from there. Ms. Daniels explained that with budget limits, when an 
assistant public defender fills out a request for service and she has to ask them why 


they need it, there ' s always the feeling that there are not enough resources and you 


have to be selective. 


Ms. Barzee said that conflict counsel lawyers and public defenders have to 


get an expert and the due process fund has to be used if they want to retest 
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something. The conflict counsel budget is really small and the money is so tight 
they are not hiring experts. 


Mr. King commented that the State Attorney's Office has a different 


perspective. His budget covers the overage for the public defender offices at the 
end of the year. To say that they do not hire experts, in his opinion, is not correct. 


He closely regulates due process money. He currently has a case where private 
conflict counsel has engaged seven out-of-state experts and has kept secret the 


ones who gave information that he doesn't like. They not only hire experts, they 


typically hire the most expensive experts. There are at least four different labs in 


Florida that do independent work; there is no need to go outside ofFlorida. Mr. 


King said he just had a case where the expert was paid $22.30 cents an hour while 


working for the state, but wanted to bill him $225 dollars an hour while working in 


the private sector to say that there was no result. Mr. King suggested the 


Commission look at regulating fees and people who are hired. That may the best 


way to get a result for your dollar. When you get neurological experts and such, it 


is hand over fist. There are experts that charge the state over half a million dollars 


a year. 


Mr. Coxe noted that he has not seen that in his experience. The JAC is 


. required to control costs and experts. By and large, there are hearings to get out­


of-state experts, but it doesn't happen. 


Mr. King said that he sits on the JAC Board, and described it as more of a 



regulatory hearing where you get the money if you go through the process. 



Ms. Daniels expressed support for preserving evidence, no matter what the 



Commission recommends on the other issues. The legislature last year was 



considering a change in the preservation issue. Some law enforcement agencies 

had to get storage facilities to keep everything they have. 



The Commission discussed storage problems and police budgets constraints. 
Sheriff Cameron noted that there are retention laws, especially for murder and 


capital cases. 


Ms. Daniels commented that early in her career, she saw a lot of serology 


reports and the standard practice was not to get an expert. She thought that one 
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problem is that the science is so complicated and it is hard for young attorneys to 
understand it. 


Judge Perry informed the Commission that there is a proviso in the 



legislature extending the Commission, but it is not currently funded. 



Mr. Reyes expressed support for extending the Commission. He wanted to 
petition the Chief Justice and ask the Florida Bar for funding so that the 
Commission can look at more issues. Mr. Acosta also expressed support for 
looking at more issues. 


Judge Perry said the Commission can meet every month if it wants to 
resolve matters by June 30th. 


Ms. Walbolt suggested that using subcommittees to address some of the 
issues would be helpful. Judge Perry replied that he will confer with staff on this. 


Ms. Snurkowski said she would support a "best practices" recommendation 


by the Commission for forensic evidence. 


Judge Perry noted he would sometimes receive bills in Jimmy Rice cases for 
ten to twenty thousand dollars and he refused to approve them. There are some 
people that do need DNA testing, there has to be some type of accountability. 


Ms. Daniels explained one problem with funding for experts: When there are 
a small number of experts in a certain field, they have a captive market. 


Judge Perry thought the major issues are: (1) the preservation of evidence 
(2) better education for lawyers and (3) continuing education on how to handle 


scientific evidence. 


Sheriff Cameron said that he did not think the Commission should end 
without recommending more money for funding. Ifwe don't recommend that as a 


Commission, then we have not fulfilled our mission. 


Judge Perry strongly suggested asking FDLE about their funding needs. 


Ms. Barzee asked about the number of cases each prosecutor and public 
defender currently has. Ms. Daniels says that the ABA has standards, but the 


public defenders and state attorneys are way over them. Ms. Snurkowski replied 
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that from a numbers standpoint, you would start in South Florida and move up. 
She noted that the Attorney General's office is part of the executive branch and 


Attorney General Pamela Bondi has been vocal about funding. 


Dean Acosta reminded the Commission that they read about wrongful 


convictions resulting from a bad lineup, but how many of these cases happened 


because the judges or lawyers involved did not have the time or had too heavy of a 
caseload. 


Ms. Snurkowski felt that there are a lot ofpeople who have colorable claims 


of ineffective assistance of counsel that have made these points. Judge Perry 


replied that the Commission has focused its attention on the issues on the front end, 
but not on the back end. The Commission can ask both sides to weigh in on 


caseloads and say what they should be. 


Ms. Daniels brought up the Bench-Bar Implementation Commission and that 


many of their recommendations didn't happen because they were too expensive. 


She recommended that at a minimum, this Commission should revive those 
recommendations. 


Judge Perry said he was pleased with what the Commission has done thus 


far. He said we have to be mindful that we don't attempt to correct the problems 


by creating new problems. The criminal justice system is set up to prosecute the 


guilty and protect the innocent. We need to make sure law enforcement can do 


what they need to do and correct mistakes. We don't want to come up with rules 
that tie the hands of law enforcement. If we do, society suffers. There are people 


out there who do terrible things. They need to be brought to justice and the 


Commission needs to observe the rights that all our citizens have. It serves no one 


when an innocent person is convicted and it serves no one when a guilty person 
escapes justice. 


Mr. Smith said that one topic that remains unaddressed is the lack of quality 
lawyers who have time to prepare their cases. Judge Perry commented that 


prosecutors have more cases than they can handle. Dean Acosta said the same 


applies to the judges. 
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Mr. Reyes said another problem is the legislature's enactment of enhanced 
sentences. These cases take more time, but no additional funding is every 


included. In that same vein, Ms. Barzee commented that because of enhanced 
sentencing a person could face life or thirty years imprisonment. Even though the 


crime might not be as serious as others, you have an inexperienced low level 
prosecutor or assistant public defender handling the case. That is the reality and it 


is a real frustration. There are inexperienced lawyers handling what turns out to be 
significant cases because of the penalties. 


Sheriff Cameron said he wished the Commission could stay long enough to 
look at the court procedures as part of the criminal justice system. He said the 
Commission has spent countless meetings looking at a couple ofpolice practices. 


The Commission agreed to meet in March and again in April. 


V. Adjournment 


There being no further business, the meeting was adjourned at 2:09 p.m. 
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Staff Jury Instruction: Incarcerated or 

Awaiting Trial (Jail house Snitches) 



3.g{g) INFORMER TESTIMONY 


A witness testified in this case as an informer. An informer is someone 
who is currently incarcerated or awaiting trial for some other crime than 
the [crime] [crimes] involved in this case and who obtains information 
from the defendant regarding the crime in this case and agrees to testify 
for the State. So while a witness of this kind may be entirely truthful 
when testifying, you should consider the testimony with more caution 
than the testimony of other witnesses. 







Continued 

In considering the testimony of an informer, you may consider such 


things as: 


1. 


2. 


~ 


~ 


~ 


The circumstances in which the informer provided the 
information to law enforcement or the prosecution. 


The extent to which the informer's testimony is confirmed 
by other evidence. 


The specificity of the testimony. 


The extent to which the testimony contains details known 
only by the perpetrator. 


The extent to which the facts provided by the informer 
could be obtained from any source other than from 
statements of the defendant. 







Continued 

6.Whether the informer received, or in the future may or will 
receive, or expects to receive, any promise, benefit, immunity or 
leniency for the informer or any other person in exchange for 
[his] [her] testimony. 


'L Whether the informer has ever changed or recanted [his] [her] 
testimony and the circumstances surrounding the change or 
recantation. 


8. Any other case in which the informer testified or offered 
statements against an individual and whether any promise, 
benefit, immunity or leniency in prosecution was received in 
exchange for or subsequent to [his] [her] testimony. 


9. The criminal history of the informer. 


You may rely upon your own conclusion about the testimony of 
an informer. Like other witnesses, you may believe or disbelieve 
all or any part of an informer's testimony. 







Staff Jury Instruction: All Informants 



3.9(f) INFORMER TESTIMONY 


You must consider some witnesses' testimony with more caution 
than others. For example, paid informants, witnesses who have 
been promised immunity from prosecution or witnesses who 
hope to gain more favorable treatment in their own cases, may 
have a reason to make a false statement in order to strike a 
bargain with the State. So while a witness of that ldnd may be 
entirely truthful when testifying, you should consider the 
testimonywith more caution than the testimony of other 
witnesses. 







Continued 

In considering the testimony ofan informer, you may consider such things 


as: 


1. 	The circumstances in which the informer provided the information to 
law enforcement or the prosecution. 


2. 	The extent to which the informer's testimony is confirmed by other 
evidence. 


}!_ The specificity of the testimony. 


~ The extent to which the testimony contains details known only by the 
perpetrator. 


~ The extent to which the facts provided by the informer could be 
obtained from any source other than from statements of the defendant. 
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6.Whether the informer received, or in the future may or will receive, or 


expects to receive, any promise, benefit, immunity or leniency for the 
informer or any other person in exchange for [his] [her] testimony. 


'L Whether the informer has ever changed or recanted [his] [her] 
testimony and the circumstances surrounding the change or 
recantation. 


8. 	Any other case in which the informer testified or offered statements 
against an individual and whether any promise, benefit, immunity or 
leniency in prosecution was received in exchange for or subsequent to 
[his] [her] testimony. 


9. The criminal history of the informer. 



You may rely upon your own conclusion about the testimony of an 

informer. Like other witnesses, you may believe or disbelieve all or any 
part of an informer's testimony. 







Staff Model Statute: Jailhouse Informants­

Pretrial Reliability Hearing 



A bill to be entitled 


An act relating to the testimony of informants; providing a definition; 
providing for pre-trial disclosure; providing for a pre-trial reliability hearing; 
providing for factors to be considered by the trial court; providing an effective 
date. 


Be It Enacted by the Legislature of the State of Florida: 


(1) For the purposes of this section, the term: 


"Informant" means a person other than an accomplice, codefendant, or 
coconspirator who agrees to testify at trial about incriminating statements 
made to him or her by the accused when both the informant and accused are 
contemporaneously incarcerated in a correctional institution or other type of 
confinement. 
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(2) This section applies to any felony case in which the prosecution 
attempts to introduce evidence of incriminating statements made by 
the accused to or overheard by the informant. 


(3) In any case under this section, the prosecution must timely disclose 
its intent to introduce the testimony of an informant. The court shall 
conduct a hearing to determine whether the testimony of the 
informant is reliable, unless the accused waives such a hearing. If the 
prosecution fails to show by a preponderance of the evidence that the 
informant's testimony is reliable, the court shall not allow the 
testimony to be heard at trial. At the hearing, the court shall consider 
the following factors in determining whether the informant's testimony 
is reliable: 
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i. The circumstances in which the informant provided the information 
to law enforcement or the prosecution. 


2. The extent to which the informant's testimony is confirmed by other 
evidence. 


3. The specificity of the testimony. 


4. The extent to which the informant's testimony contains details 
known only by the perpetrator. 


5. The extent to which the testimony of the informant could be 
obtained by a source other than the accused. 


6. Whether the informant received, or in the future will receive or 
expects to receive, any promise, benefit, immunity or leniency for the 
informant or any other person in exchange for his or her testimony. 


I 
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7. Whether the informant has ever changed or recanted his or her 
testimony and the circumstances surrounding the change or 
recantation. 


8. Any other case in which the informant testified or offered 
statements against an individual and whether any promise, benefit, 
immunity or leniency in prosecution was received in exchange for or 
subsequent to his or her testimony, provided that the existence of such 
testimony can be ascertained through reasonable inquiry. 


9. The criminal history of the informant. 


10. Any other evidence relevant to the reliability of the informant's 
testimony. 


(4) A hearing under subsection (3) does not apply to statements 
covered under subsection (2) that are lawfully recorded. 


(5) This act shall take effect October 1, 2013 







Staff Model Statute: All Informants- Pretrial 

Rel ia bi Iity Hearing 



"Informant" means a person other than an accomplice, codefendant, or 
coconspirator who agrees to testify at trial about incriminating statements 
made to him or her by the accused under any of the following circumstances: 


i. When both the informant and accused are contemporaneously incarcerated 
in a correctional institution or other type of confinement. 


2. When the informant is not incarcerated but has a pending criminal 
prosecution for a crime, excluding the crime involving the accused, and who 
obtains incriminating statements from the accused. 


3. When the informant is not incarcerated but is currently on probation or 
community control for a crime, excluding the crime involving the accused, and 
who obtains incriminating statements from the accused. 
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(2) This section applies to any felony case in which the prosecution attempts to 
introduce evidence of incriminating statements made by the accused to or 
overheard by an informant. 


(3) In any case under this section, the prosecution must timely disclose its 
intent to introduce the testimony of an informant. The court shall conduct a 
hearing to determine whether the testimony of the informant is reliable, unless 
the accused waives such a hearing. If the prosecution fails to show by a 
preponderance of the evidence that the informant's testimony is reliable, the 
court shall not allow the testimony to be heard at trial. At the hearing, the 
court shall consider the following factors in determining whether the 
informant's testimony is reliable: 
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1. 	 The circumstances in which the informant provided the information to 
law enforcement or the prosecution. 


2. 	The extent to which the informant's testimony is confirmed by other 
evidence. 


3. 	The specificity of the testimony. 


4. 	The extent to which the informant's testimony contains details known 
only by the perpetrator. 


5. 	 The extent to which the testimony of the informant could be obtained 
by a source other than the accused. 


6. Whether the informant received, or in the future will receive or expects 
to receive, any promise, benefit, immunity or leniency for the 
informant or any other person in exchange for his or her testimony. 
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7. 	Whether the informant has ever changed or recanted his or her testimony and 


the circumstances surrounding the change or recantation. 


8. 	Any other case in which the informant testified or offered statements against 
an individual and whether any promise, benefit, immunity or leniency in 
prosecution was received in exchange for or subsequent to his or her testimony, 
provided that the existence of such testimony can be ascertained through 
reasonable inquiry. 


9. 	The criminal history of the informant. 


10. 	Any other evidence relevant to the reliability of the informant's testimony. 


(4) 	A hearing under subsection (3) does not apply to statements covered under 
subsection (2) that are lawfully recorded. 


(s) 	This act shall take effect October 1, 2013. 







Options for Commission 

• Pre-trial reliability hearing for Informants/Snitches 


testimony 


• Jury Instruction for Informant/Snitch Testimony 


• Rule amendment to Florida Rule of Criminal 
Procedure 3.220 to add Informants/Snitches to 
Category A witness list along with discovery 
requirements 
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Issues relating to Invalidated/Improper 

Scientific Evidence 



• 	 Forensic testing methods that have no scientific validation and 
inadequate assessments of their reliability 


• 	 Forensic analyst testimony going further than the science allows- some 
forensic techniques that have been practiced for years, but not subject 
to the rigors of scientific research, are accepted and repeated as fact, 
leaving juries with the impression that the evidence is more scientific 
than it is 


• 	 Inaccurate statistics being presented during trial testimony in regard to 
validated forensic techniques, such as serology and analysts' inability to 
realize the matter of cross-contamination of samples (i.e. a sample may 
contain fluids not only from the. perpetrator, but also from the victim) 







California Commission on the Fair 

Administration of Justice 



• 	 California DOJ should ascertain the staffing levels needed to reduce DNA testing, 
including what salary increases are necessary 


• 	 Emergency budget appropriations to provide state funding to staff state laboratories 


• 	 Attorney General should consult with all of the relevant interested parties to address the 
issues around DNA forensic technology resources in California: scope of problems and 
backlogged evidence, best practices for collecting/processing evidence, evaluate 
efficiency of current resources, training/ education programs for lab staff, assessing 
impacts of "cold hits" upon local investigative/prosecutorial/defense resources, 
administrative steps to insure timely processing of forensic evidence 


• 	 The Legislature and Governor should timely respond to the needs identified by the 
Attorney General 


• 	 California Crime Lab Directors should encourage certification for forensic experts and 
use certification as a basis for promotion and salary decisions 


• 	 Legislation that would require laboratory negligence or misconduct to be reported to the 
District Attorney 







Illinois Governor's Commission on Capital 

Punishment 



• 	 Independent state forensic laboratory should be created with civilian personnel and an 
independent budget 


• 	 Increased state funding for forensic technicians and laboratories to support expansion of 
DNA testing 


• 	 Support for a Supreme Court Committee rule establishing minimum standards for DNA 
evidence 


• 	 Federal and state government should provide increased funding for a comprehensive 
DNA database 


• 	 Statute for capital cases-where a defendant can apply to access the DNA database to 
search for others who may be guilty of the crime 


• 	 In capital cases, forensic testing should be allowed that could produce new evidence 
relevant to innocence, even if the evidence does not completely exonerate the defendant. 


• 	 Capital Litigation Trust Fund monies should be available to capital defendants for 
forensic testing costs (and there should be other resources for non-capital defendants) 
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Massachusetts Boston Bar Association 

Task Force 



• 	 Legislation for post-conviction forensic testing for defendants who claim 
factual innocence and for postconviction retention of biological material 


• 	 Expand membership of Forensic Sciences Advisory Board to include a broader 
range of scientific and criminal justice system stakeholders by adding 
laboratory scientists and members of the bar 


• 	 Review and enhance law enforcement training and practices for evidence 
collection, including creation of evidence collection protocols for local police 
departments and training in best practices for evidence collection, processing 
and retention 







New York State Justice Task Force 



•The Justice Tasl< Force recoininends that robust 
training be provided for practitioners and 
Ineinbers of the state judiciary on various issues 
related to forensic science, including the science of 
DNA. 


• NewYorl< State DNA Databanl< should be 
expanded to include those convicted of any penal 
law Inisdeineanor or felony, including non-penal 
law felonies 







New York State Bar Association Task Force 



• 	 Ensure proper preservation, cataloguing and retention of all forensic 
evidence through legislation 


• 	 Expand the jurisdiction of the Forensic Science Commission to provide 
independent oversight of forensic disciplines 


• 	 Establish authority for judges to order comparison of crime scene 
evidence to available forensic databases upon request of an accused or 
convicted person 


• 	 Permit wrongfully convicted person to prove their innocence, 
regardless ofwhether the conviction was the result of a trial verdict or a 
guilty plea 


• 	 Standards and best practices to guide all law enforcement agencies in 
the processing of crime scenes and the collection, processing, 
evaluation and storage of forensic evidence 


• 	 Establish a permanent, independent Commission to minimize the 
incidence ofwrongful convictions 







Pennsylvania Advisory Committee on 

Wrongful Convictions 



• 	 A statute should: (a) require accreditation of forensic laboratories 
operated by the 


• 	 Commonwealth and its municipalities; (b) generally require the 
preservation of biological evidence relating to a criminal offense; and 
(c) criminalize the intentional destruction of biological evidence that is 
statutorily required to be preserved. · 


• 	 A statutorily created forensic advisory board should be established to: 
(a) advise the Commonwealth on the configuration of forensic 
laboratories and the delivery of their services to state and local 
government; (b) offer continuing education relating to forensic science 
to investigators, attorneys, scientists and others involved in criminal 
justice; and (c) timely investigate allegations of professional negligence 
and misconduct affecting the integrity of forensic analyses. 







Texas Timothy Cole Panel 

on Wrongful Convictions 


• Allow post-conviction DNA testing of previously untested 
biological evidence (regardless of the reason the evidence 
was not previously tested) or evidence previously tested 
using older, less accurate methods. 


• Amend existing law to create a writ of habeas corpus to 

include a writ based on changing scientific evidence 








Innocence Commission for Virginia 



• 	 Legislature should require that all biological evidence in serious felony 
cases be preserved for access to post-conviction DNA testing 


• 	 Greater testing of biological evidence from past cases 


• 	 The state and courts should provide sufficient resources to indigent 
defendants for scientific experts to evaluate the evidence against them 
and to testify on their behalf 


• 	 Virginia Supreme Court should have more stringent rules governing 
admissibility of scientific evidence in criminal cases (such as the 
Daubert rule) 


• 	 The state should complete a thorough audit of the Earl Washington 
death row exoneree case 







Wisconsin Avery Task Force 


• 	 Model Legislation: Laboratories must preserve biological material from 
criminal investigations until every person in custody as a result of the 
investigation has reached their discharge date (the lab can may file a 
motion for an exemption) 


• 	 The model legislation 1) clarifies which laboratories are responsible for 
postconviction DNA testing, 2) clarifies who pays for the testing, and 3) 
requires that testing that might prove innocence shall be given priority 
by the laboratories. The model legislation also provided additional 
funding to the laboratories to enable them to give the postconviction 
DNA testing priority. 


• 	 Wisconsin passed Assembly Bill 648, which included these 
recommendations (as well as other recommendations of the Task 
Force) 







American Bar Association 

Recommendations 



1. Crime laboratories and medical examiner offices should be accredited, 
examiners should be certified, and procedures should be standardized 
and published to ensure the validity, reliability, and timely analysis of 
forensic evidence; 


2. Crime laboratories and medical examiner offices should be 
adequately funded; 


3. The appointment of defense experts for indigent defendants should 
be required whenever reasonably necessary to the defense; 


4. Training in forensic science for attorneys should be made available at 
minimal cost to ensure adequate representation for both the public and 
defendants; 


5. Counsel should have competence in the relevant area or consult with 
those who do where forensic evidence is essential in a case. 







Forensic Lab Accreditation 
• 	 9 states require forensic laboratory accreditation by statute 


• 	 Florida does not require accreditation by statute 


• 	 FDLE requires that its laboratories be accredited by the non-profit 
American Society of Crime Laboratory Directors Laboratory 
Accreditation Board (ASCLD/LAB)- the leading international forensic 
laboratory accreditation board 


• 	 Florida has 5 regional forensic laboratories that each have their own 
policies and that are not governed by FDLE policies 


• 	 Federal law provides that any lab wishing to participate in the federal 
DNA database (CO DIS) be accredited by ASCLD /LAB or Forensic 
Quality Services, Inc. 


• 	 Many private labs are also accredited by ASCLD\LAB 







Example of Lab Accreditation Statute 


Nebraska: 


71-6833. Forensic DNA laboratories; requirements. 


Except as provided under section 81-2010, all forensic DNA laboratories 
performing work on behalf of the state or a political subdivision shall be 
accredited by the American Society of Crime Laboratory Directors-LAB­
Laboratory Accreditation Board or the National Forensic Science Technology 
Center or by any other national accrediting body or public agency which has 
requirements that are substantially equivalent to or more comprehensive than 
those of the society or center. 







943.355 Florida Crime Laboratory Council­

No Longer in Existence 



943.355 Florida Crime Laboratory Council.--There is created a Florida Crime 
Laboratory Council within the department. 


(1) The council shall be composed of 10 members, consisting of the agency heads of the 
existing laboratories specified ins. 943-35(1)(a)-(f), the president of the state attorney's 
association, the Attorney General or his or her designee, and two members to be 
appointed by the Governor consisting of a medical examiner and a circuit judge of the 
criminal court. 


(2) The members appointed by the Governor shall be appointed for terms of 4 years. The 
other members shall be standing members of the council. However, no member shall 
serve beyond the time he or she ceases to hold the office or employment by reason of 
which the member was eligible for appointment to the council. Any member appointed 
to fill a vacancy occurring because of death, resignation, or ineligibility for membership 
shall serve only for the unexpired term of his or her predecessor or until a successor is 
appointed and qualifies. Any member who, without cause fails to attend two consecutive 
meetings may be removed by the appointing authority. 
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(3) The council shall annually elect its chair and other officers. The 
council shall meet semiannually or at the call of its chair, at the request 
of a majority of its membership, at the request of the department, or at 
such times as may be prescribed by department rules as recommended 
by the council. A majority of the members of the council constitutes a 
quorum. 


(4) Membership on the council shall not disqualify a member from 
holding any other public office or being employed by a public entity, 
except that no member of the Legislature shall serve on the council. 
The Legislature finds that the council serves a state, county, and 
municipal purpose and that service on the council is consistent with a 
member's principal service in a public office or employment. 


· (5) Members of the council shall serve without compensation but shall 
be entitled to be reimbursed for per diem and travel expenses as 
provided bys. 112.061. 







Criminal Justice and Forensic Science 

Reform Act of 2011 



• 	 Died in the U.S. Senate Judiciary Committee 


• 	 For federal labs, it would have: 
• 	 Created an Office of Forensic Science 


• 	 Created a Forensic Science Board 
• 	 Mandated accreditation and standards for forensic science labs 


• 	 Mandated certification of forensic science personnel and created an administrative 
review of the certification program 


• 	 More oversight and review of research grants 
• 	 Development of standards and best practices 


• 	 Outlined additional responsibilities for the Office of Forensic Science and the 
Forensic Science Board: training and education for judges/attorneys/law 
enforcement, forensic science educational programs, inter-governmental 
coordination, anonymous reporting, requiring interoperability between all 
federal/state databases, and establishing a code of ethics. 







The Justice Project Recommendations 



• 	 States should create an independent, transparent oversight 
commission to develop and enforce quality standards for forensic 
science laboratories. 


• 	 States should require all forensic science laboratories to develop 
internal structures and policies to prevent bias in testing and analysis. • 


• 	 States should ensure that all forensic laboratories are independent 
from law enforcement and prosecutorial agencies. • 


• 	 States should require that all forensic laboratory analysts receive proper 
training and certification. • 


• 	 States should allocate sufficient funding to adequately implement 


these recommendations. 







Issues for the Commission to Consider 



• 	 What reforms, if any, are needed? 


• 	 What areas should be addressed? 


• Potential topics could be: 
• 	 Forensic laboratory statutory accreditation 


• 	 Forensic evidence storage and access for postconviction testing 


• 	 Forensic science board creation 


• 	 DNA database funding 


• 	 Admissibility of forensic science evidence into court- Florida uses the Frye 
test (which asks if the scientific methods and principles are generally 
accepted in the relevant scientific field) 


• 	 Judicial education on scientific evidence 


• 	 Best practices for law enforcement agencies 







Court Rule 3.853 

3.853. Motion for Postconviction DNA Testing 


(a) Purpose. This rule provides procedures for obtaining 
DNA (deoxyribonucleic acid) testing under sections 925.11 
and 925.12, Florida Statutes. 


(b) Contents of Motion. The motion for postconviction 
DNA testing must be under oath and must include the 
following: 


(1) a statement of the facts relied upon in support of the 
motion, including a description of the physical evidence 
containing DNA to be tested and, if l<nown, the present 
location or last l<nown location of the evidence and how it 
originally was obtained; 


i 
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(2) a statement that the evidence was not previously 
tested for DNA, or a statement that the results of 
previous DNA testing were inconclusive and that 
subsequent scientific developments in DNA testing 
techniques lil<ely would produce a definitive result 
establishing that the movant is not the person who 
committed the crime; 


(3) a statement that the movant is innocent and how the 
DNA testing requested by the motion will exonerate 
the movant of the crime for which the movant was 
sentenced, or a statement how the DNA testing will 
mitigate the sentence received by the movant for that 


•crime; 







(4) a statement that identification of the movant is a 
genuinely disputed issue in the case and why it is an 
issue or an explanation of how the DNA evidence 
would either exonerate the defendant or mitigate the 
sentence that the movant received; 


(5) a statement of any other facts relevant to the motion; 
and 


(6) a certificate that a copy of the motion has been 
served on the prosecuting authority. 


(c) Procedure. 







(1) Upon receipt of the Inotion, the clerl< of the court 
shall file it and deliver the court file to the assigned 
judge. 


(2) The court shall review the ITiotion and deny it if it 
is facially insufficient. If the ITiotion is facially 
sufficient, the prosecuting authority shall be ordered 
to respond to the Inotion within 30 days or such other 
tiITie as ITiay be ordered by the court. 


(3) Upon receipt of the response of the prosecuting 
authority, the court shall review the response and 
enter an order on the ITierits of the ITiotion or set the 
Inotion for hearing. 







(1) Upon receipt of the motion, the clerl< of the court 
shall file it and deliver the court file to the assigned 
judge. 


(2) The court shall review the lllotion and deny it if it 
is facially insufficient. If the motion is facially 
sufficient, the prosecuting authority shall be ordered 
to respond to the motion within 30 days or such other 
time as may be ordered by the court. 


(3) Upon receipt of the response of the prosecuting 
authority, the court shall review the response and 
enter an order on the merits of the motion or set the 
motion for hearing. 


I 







(C) Whether there is a reasonable probability that the 
tnovant would have been acquitted or would have 
received a lesser sentence if the DNA evidence had 
been admitted at trial. 


(6) If the court orders DNA testing of the physical 
evidence, the cost of the testing may be assessed 
against the tnovant, unless the movant is indigent. If 
the movant is indigent, the state shall bear the cost of 
the DNA testing ordered by the court. 







(7) The court-ordered DNA testing shall be ordered to be 
conducted by the Department of Law Enforcement or its 
designee, as provided by statute. However, the court, upon a 
showing of good cause, may order testing by another laboratory 
or agency certified by the American Society of Crime 
Laboratory Directors or the National Forensic Science Training 
Center if requested by a movant who can bear the cost of such 
testing. 


(8) The results of the DNA testing ordered by the court shall be 
provided in writing to the court, the movant, and the 
prosecuting authority. 







(d) Time Limitations. The motion for postconviction DNA 
testing may be filed or considered at any time following the 
date that the judgment and sentence in the case becomes 
final. 


(e) Rehearing. The movant may file a motion for rehearing of 
any order denying relief within 15 days after service of the 
order denying relief. The time for filing an appeal shall be 
tolled until an order on the motion for rehearing has been 
entered. 


(f) Appeal. An appeal may be tal<en by any adversely affected 
party within 30 days from the date the order on the motion is 
rendered. All orders denying relief must include a statement 
that the movant has the right to appeal within 30 days after 
the order denying relief is rendered. 
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March 12, 2012 


I. Call to Order 


The meeting was called to order by Judge Perry at 9:38 a.m. Mr. Garringer 


introduced University ofFlorida law student research assistant Alexandra 


Menegakis, who will be assisting the Commission with the Professional 
Responsibility topic. 


II. Minutes 


The minutes of the February 13, 2012 meeting were approved by a 

unanimous vote. 



III. Proxy Votes 


In the event votes were to be taken, Ms. Barzee selected Dean Acosta has 


her proxy. Mr. Reyes selected Judge Kelly as his proxy. Mr. Hill selected Ms. 


Walbolt as his proxy. (Note: SheriffCameron had to depart early and selected 
Commissioner Bailey to cast any vote on his behalf). 


IV. Agenda Items 


Judge Perry advised the members that Mr. Fingerhut would update the 


Commission members on the progress being made by the workgroup to amend rule 
3.220. Following that report, the Commission would continue its review of invalid 


scientific evidence. There will be three distinguished individuals who will address 


the Commission on this topic. Time permitting the Commission will begin to 


discuss professional responsibility. 


V. Informants and Jailhouse Snitches 


Mr. Fingerhut reported that the workgroup was continuing its work on 


Florida Rule of Criminal Procedure 3.220. The members of the group are Mr. 


Fingerhut, Ms. Daniels, Judge Silvernail, Mr. Coxe, Mr. King, and Ms. Walbolt. 


The goal is to make more meaningful the discovery rule with regard to informant 


testimony. Mr. Fingerhut reminded the members that the workgroup has been 
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asked to carefully craft amendments to the rule. The workgroup has looked at 
materials provided by staff, internal policies, best practices, training programs, and 


materials from California, Pennsylvania, the Justice Project and the American Bar 
Association. Mr. Fingerhut advised that the work of the group would continue 
until the next meeting of the Commission. Mr. Fingerhut informed the 
Commission that Senator Lisa Murkowski would be filing a bill in the United 


States Senate regarding Brady and the obligation of prosecutors to provide 
exculpatory information to the defense. In addition, a 500 page report ordered by 


U.S. District Court Judge Emmet Sullivan in the Senator Ted Stevens case is due 
to be released to the public. However, there has been a motion filed to keep the 
report under seal. Mr. Fingerhut told the members that critical input has been 
received from the FP AA, and the workgroup is also considering comments from 
other Commission members. Mr. Fingerhut told the members that thoughts have 


been given to recommending a centralized database containing a list of informants. 
He said that all roads are being traveled that will lead to a recommendation from 
the workgroup. The workgroup is in agreement as to the structure of the rule 
amendment. The group needs to add the informant witness to the rule and specify 


disclosure requirements. The group is working on an introductory clause, and a 


summary or criminal history statement. There are still some differences on what 
disclosure should be made describing the circumstances under which a statement 


was made. There has been discussion among the workgroup regarding disclosure 
of the cell location, who was present when a statement was made, etc. Mr. 
Fingerhut advised there would be a full report at the next meeting. 


Judge Perry asked Mr. Fingerhut if there were any disagreements among the 
members of the workgroup. Mr. Fingerhut said one issue was who is tasked with 
the knowledge concerning the informant. Should knowledge be imputed to the 


entire staff or to an individual prosecutor? Is the knowledge requirement one of 
actual knowledge? The workgroup was attempting not to build in a Richardson 


mqmry. 


VI. Scientific Evidence 


Judge Perry introduced FDLE Forensic Quality Manager Ms. Amanda 


Julian, who is familiar with the area ofDNA analysis in Florida crime laboratories. 
Ms. Julian holds a bachelor's degree in chemistry and has been with FDLE for 
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twenty-four years. Commissioner Bailey noted that Ms. Julian is responsible for 


statewide quality control, steers accreditation efforts, and is the right person to be 


giving a presentation. Mr. Garringer noted that staffpreviously spoke with Ms. 
Julian after she provided staff with some FDLE manuals. After two and a half 


hours of discussion, he felt that it would be best if she gave the Commission a 
presentation since she is the expert. Because we are now dealing with scientific 


evidence, the Commission should be educated on what type ofquality assurance 


procedures and external procedures are used by crime laboratories in Florida. Mr. 


Garringer also received an email from FDLE Assistant Commissioner Tim 


Madden regarding DNA testing. Mr. Garringer also received an e-mail from Mr. 


Tim Whitfield from the Hernando County Sheriffs Office. Mr. Garringer noted 
that FDLE is not the only agency that goes out to crime scenes. Since local law 


enforcement engages in crime scene collection and analysis, it was important to 


have an expert to explain what goes on outside of FDLE. 


Ms. Julian provided the following information to the Commission via a 
PowerPoint presentation. 


There is a difference between accreditation and certification. Laboratories 


are accredited and examiners are certified. Neither accreditation nor certification is 


mandatory in Florida. Ms. Daniels inquired as to whether it is a typical trend on a 


national scale to have crime laboratories voluntarily accredited. 


There are seven accredited FDLE laboratories in Florida. They are located 
in Tallahassee, Pensacola, Tampa, Jacksonville, Orlando, Fort Myers, and Daytona 


Beach. There are no FDLE laboratories in the southeast portion of the state. Ifa 


service is needed and a local laboratory cannot provide assistance, Fort Myers or 


Tampa laboratories can provide the service. Local laboratories, which are also 
accredited, exist in Broward County, Indian River County, Miami-Dade County, 


Palm Beach County, and Pinellas County. In addition, there are accredited 
government forensic laboratories in Seminole County, Manatee County, the State 


Fire Marshal, and the Drug Enforcement Agency in Miami. 


FDLE crime laboratories offer forensic disciplines in the following areas: 


Biology (DNA), chemistry, crime scene processing, digital evidence, DNA 
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database, firearms and toolmarks, impression evidence, latent print processing and 
comparison, questioned documents, toxicology and trace evidence. 


Dean Acosta asked ifthere were different accreditations. Ms. Julian advised 
that there were two: The American Society of Crime Laboratory 
Directors/Laboratory Accreditation Board (ASCLD/LAB) and the Forensic Quality 


Services, Inc. (FQS). ASCLD/LAB first began accrediting laboratories in 1982. 
ISO 17025 is an international set of standards for testing laboratories. Over 400 
standards are required to be met. The program requires full scope on-site visits by 


assessors every five years, annual reduced scope on-site visits, and an annual 
report to be filed by the laboratory. Corrective action requests are issued by 
ASCLAB/LAB when compliance with a standard does not occur. Laboratories 
must come into compliance or face sanctions. FDLE was first accredited in 1990 


before any federal requirements existed. 


Laboratories pursue accreditation for the following reasons: 


(1) Accreditation provides a minimum standard for how to operate a forensic 


laboratory (2) accreditation instills confidence in law enforcement and the court 
system (3) federal grant monies are available ( 4) accreditation permits participation 


in the Combined DNA Identification System (CODIS). Reasons that some 


laboratories are not accredited include financial considerations, not being receptive 
to oversight, and the time and effort it takes to maintain the accreditation. 
Accreditation requires maintaining a multi-part quality system. As part of the 
quality system, FDLE has the following in place: (1) personnel qualifications (2) 
training (3) competency testing ( 4) policies and procedures ( 5) validation and 
performance checks (6) proficiency testing (7) case file review (8) testimony 
review (9) technical leaders (10) internal and external audits (11) corrective and 


preventive action (12) safety program (13) proper facilities and equipment. 


There are certain qualifications needed to become a laboratory analyst. 
Science based degrees are becoming the norm in all disciplines. Specific classes 


are required for DNA analysts that are tied to federal standards, such as (1) 
genetics (2) molecular biology (3) biochemistry ( 4) statistics. 


FDLE completes thorough background checks before hiring any analyst. 
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ASCLD/LAB requires FDLE to have a documented training program. 
Crime laboratories in Florida tend to train specialists, not generalists. Components 


must include general knowledge of forensic science, ethical practices in forensic 


science, and applicable criminal/civil law and procedures. There are readings, 


practical exercises, and oral/written tests. The average length of an analyst training 
program is eleven months. 


Competency testing is required before an analyst can handle casework 



independently. Practical tests (oral board and mock trial) are given so the analyst 



can demonstrate the understanding of the scientific principles being applied. 



Practical exercises demonstrate the ability to perform tests. 



FDLE developed forensic manuals long before accreditation required them. 


The manuals give the framework for what needs to be done and how to do it. 
Manuals ensure consistent application of scientific processes and interpretation of 


results. They give guidance on handling unusual circumstances. 


FDLE requires proficiency testing for each analyst. Annual testing is 
required of each member. There are three types of tests (1) external - which test 


the laboratory's quality system (2) internal - which tests the individual's skills (3) 


blind testing - which test both the quality system and individual skills. 


ASCLD/LAB requires administrative review on all cases and technical 


review on a sampling of cases. FDLE conducts a 100% technical and 


administrative case file review. In 2011, FDLE released 74,650 laboratory 


submissions. 


ASCLD/LAB requires that testimony of analysts be reviewed at least once a 


year. This review is typically handled by a prosecutor or laboratory supervisor. 


Technical leaders are also part of the accreditation process. These leaders 
provide technical expertise and guidance for forensic disciplines. They are 


required for accredited laboratories that do not have supervisors technically 


competent in areas they manage. Technical leaders are required for accredited 
DNA laboratories. The leader must have an advanced degree. A DNA technical 


leader has the authority to suspend casework in a laboratory for technical issues. 
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The accrediting bodies (ASCLD/LAB and FQS) and federals standards all 
require internal and external audits. At a minimum, FDLE must perform an annual 
internal audit. External audits are required once every two years for DNA. 


Corrective and preventive action plays a crucial role in accreditation. Non­
conformances do happen. Having a system in place to review and correct issues is 
crucial. Within FDLE, the quality manager, laboratory chief, section supervisor 
and technical leader are all involved. Documentation is reviewed specific to the 
incident and from the time frame the incident occurred. Corrective actions are 
tailored to address specific issues (1) amended reports (2) notifications (3) retesting 
(4) retraining (5) procedural changes (6) removal from class. 


Having in place a safety program is an accreditation requirement. There are 


laboratory safety concerns with regard to (1) chemical hazards (2) biological 
hazards (3) firearms ( 4) compressed gases. 


Ms. Daniels asked if there were states that require mandatory accreditation. 
Ms. Julian responded by advising that five states have mandatory accreditation. Of 
those states, three also require certification. A couple of states made it mandatory 
from commission recommendations. She noted that there is usually a driving force 
behind mandatory accreditation such as a criminal case. New York and Texas 
accreditations were driven from commission action. 


Ms. Daniels commented that the presentation by Ms. Julian was impressive. 
She asked how things like dog sniffing evidence and the kinds of things that lead to 
exonerations such as bite mark evidence, faulty blood and hair follicle evidence 
happen. Did those go through the laboratory system? Ms. Julian advised that 
those pieces of evidence did not come through the FDLE laboratories. She noted 
that science has advanced. In past years, DNA testing was not available. It was 
the best that we had. She further commented that one or two bad apples make life 
miserable for the rest of us. Ifused properly, the laboratory presents the best 
possible evidence. 


Ms. Daniels asked how you find out about an error. Ms. Julian replied that 
we figure it out ourselves or somebody else does. For example, somebody pulled a 
case file to go to court and realized there was an issue and then we notified all the 
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parties. As long as people are involved, things happen. We like to catch them on 
our own audits, but sometimes it is external. 


Mr. Coker asked ifthere were ethical considerations involved since FDLE is 


an arm of the prosecution. Ms. Julian strongly disagreed with that comment. She 
stated emphatically that the FDLE laboratories are not on the side of the 
prosecution. The analysts offer their testimony for anyone who needs the services. 


Ms. Daniels asked whether the lab ever issues a report and a defense expert 
disagrees with it. Ms. Julian noted that in that situation, we go back and look at it. 
She notes that her lab handles 75,000 cases a year. The laboratories have a good 
track record from our perspective and we are sad when errors occur. We don't 
have the luxury of making a mistake, which is why we go through such efforts on 


the front end. We have different levels of corrective action, it could be as simple 
as sending out an amended report, or it could mean demotion or dismissal. Our 
labs must also have the proper facilities and equipment. Our stuff is pricey and we 
have to serve the entire state. We have a plan about what to do if a lab is taken out 


of service. Ms. Julian said that quality is a very important part of what FDLE labs 
do. Ifwe do not put out quality work, then the criminal justice system suffers. 


Judge Silvernail asked who at FDLE goes to the legislature to secure 
funding. Ms. Julian noted that the Commissioner or Assistant Commissioner, or 
other senior FDLE staff was responsible for budgetary items. Just like anybody 
else, we have to get grant funding and we function like any other state agency. 
Judge Silvernail believed it was important to point out that FDLE lab funding is 
independent from other law enforcement agencies, and the lab 's specific funding is 
even separate from the rest ofFDLE. 


Commissioner Bailey said that the laboratories receive several million 
dollars through DUI funding, but some funds are handled by FDLE as a pass 
through agency based on legislative enactments. Judge Silvernail noted that it was 
important to maintain independence for the laboratories. 


Ms. Pate said she enjoyed the presentation and it gave her greater 
confidence. She appreciated the internal controls. 
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Ms. Barnett also said that it was a great presentation. She asked if there was 
any analysis done where evidence was presented from an accredited lab vs. non­


accredited lab. Ms. Julian said she not seen any comparisons ofone lab vs. 


another. She advised that the FDLE laboratories can barely get the work done. 


Any comparison would have to be done by a separate entity. Ms. Barnett 
wondered why not have all laboratories be required to be accredited. To her, it 


sounded like a quality issue. 


Commissioner Bailey noted that most of these agencies that are not 



accredited are backlogged with so much work to do. 



Ms. Barnett asked ifFDLE had to take a case ifthere were no other labs for 


agencies to use. Commissioner Bailey noted that FDLE tests things from cities 


and counties at no charge to them. He commented that ifFDLE made them pay, 
the counties might charge the municipalities. He further commented that FDLE 


has to explain on an annual basis why it does not charge 


Dean Acosta had a follow-up question. An issue has been raised about the 


laboratories not being an arm of the prosecution. He believed that some people 


may have an issue with the independence of the labs and he wanted to give Ms. 


Julian an opportunity to talk about how she maintains independence. He noted that 


the laboratories report to the Commissioner. What mechanisms are in place to 


maintain independence? Mr. Julian apologized for coming on so strong in her 


response to Mr. Coker. She said the laboratory reporting starts with whether the 
state attorney is going to prosecute or not. The reports go back to law enforcement 


but it is a law enforcement decision. The analysts are deposed. They testify on 


behalf of the defense. Many of those cases are dropped by the prosecution. The 


analysts also testify in negative cases such as in situations where no fingerprints 
are found, or no firearm residue as been located. Being separate and apart from the 


rest of FDLE has always been required. The defense can send things to be 


analyzed. A court order is required. The laboratories provide objective results. It 


all gets reported out. 


Dean Acosta asked when the laboratory gets a defense request, how is it 


prioritized. Ms. Julian responded by saying that when the order is received from 
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the court, it is time stamped, so no matter who it goes to it has to get done. She 
noted that every continuance is not caused by laboratory delay. 


FDLE General Counsel Michael Ramage noted that once the lab performs 


services, discovery goes out to both sides. 


Ms. Daniels inquired about DNA testing backlogs. Ms. Julian replied that 


there is a backlog and the turnaround time is usually sixty days, which is better 
than the standard that FDLE has to report back to the legislature. It is an average, 


so there are shorter times and longer times. 


Ms. Daniels asked if the laboratories are informed if a case goes ahead and 
pleads. Ms. Julian noted that if a case pleads out and does not move forward, the 


lab is not always notified and so the testing is still done. 


Commissioner Bailey noted that to ease the DNA backlog, manpower is 


diverted from hundreds ofmisdemeanor marijuana cases that will plead out so that 
DNA testing can be covered. 


Mr. Fingerhut asked about a defense submission when there is a request to 


test a sample. He wondered if the nondisclosure privilege applied if the analyst has 
not been asked to testify. Ms. Julian said she was not aware how the privilege 


would attach. Mr. Ramage, General Counsel for FDLE, cited section 943.33, 


Florida Statutes (2011 ). In that statute, laboratory services are to be provided to 


any defendant in a criminal case, upon the showing of good cause and entry of a 
court order. The statute also requires that any report, comparison, or identification 


performed and a statement of the costs shall be provided to the prosecutor in the 


case and to the court. 


Professor Nunn commended Ms. Julian for the quality of the presentation. 
He wanted to follow-up on the independence of the laboratories. He said he too 


had concerns about the independence of the laboratories as expressed by Mr. 


Coker. He said it was a good thing that Ms. Julian thought it was important. 
Professor Nunn said he had heard there were disclosures regarding the testing and 


the report was given to both the prosecution and defense. He asked if the 
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disclosure was always by statute or could it come through the discovery process 
since the report goes back to the submitting agency. 


Ms. Julian noted that part of the training for analysts is the ethical 
considerations in addition to the science. It is part of accreditation and everybody 
has to go through the training. 


The Commission had a brief discussion about analyst testimony under 
subpoena. Ms. Julian recalled that as a chemist, she had about thirty subpoenas per 
week. Ms. Julian reiterated that the laboratories provide a service. There are 
ethical provisions in place and the labs do not take sides. She said that staff is 
trained to be independent. 


Professor Nunn raised the question about testifying for the defense. He 
asked who makes the decision as to which analyst will testify. Ms. Julian said the 
subpoena is directed to the technician. It does not have to be approved. All 
subpoenas are to the actual analyst. The analysts deal with the court liaisons for 
depositions and trial. 


Ms. Walbolt asked Ms. Julian to expand on the ethical guidelines and tie it 
in with independence. Ms. Julian said that everything the analyst does is written in 
the notes. Every part of the testing is documented. Analysts do not hold back on 
testimony. Ms. Walbolt asked if there was any general overriding ethical standard 
to be objective or choose sides. Ms. Julian said there is a code ofethics and the 
laboratories train on it. ASCLD/LAB also has a code of ethics. (Staff note: 


Subsequent to the Commission meeting, Ms. Julian forwarded to staffthe FDLE 


Member Code ofEthics and the ASCLDILAB Guiding Principles ofProfessional 


Responsibility for Crime Laboratories and Forensic Scientists. These documents 


are attached as part ofthe Commission minutes). 


Assistant Commissioner Tim Madden advised the Commission that the 
laboratories are the triers of fact. They testify to the facts they uncover. One ofthe 
impactful tests was the testing in the James Bain case. The analysts find the facts 
and testify to the facts. "It is what it is." The laboratories follow the FDLE and 
ASCLD/LAB code of ethics. Regardless of how it turns out, that is what the 
analysts testify to. 
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Sheriff Cameron noted that the crime laboratories are funded by the state for 


everyone in the state, not just the prosecution. Ms. Daniels pointed out in order for 
the defense to use the services, it required a court order. Sheriff Cameron 


responded by saying whoever submits the request gets the results back. That 
person or entity is the client. 


Judge Perry said he had been involved with this for thirty-four years. The 


FDLE laboratories act independently. If it is defense requested, it does not remain 


confidential. This works to the disadvantage of the defense. If the test does not 


exonerate the client, it does not remain confidential. If it is a test run by an 


independent laboratory, the defense can keep the results quiet. 


Mr. Coker commended the labs for their standards. He asked ifthere is a 


laboratory for profit that meets the standards. Ms. Julian responded by saying the 


independent labs in Florida are accredited. She said she was always talking to 


defense attorneys through depositions and answering questions. There was not 


much interaction with prosecutors prior to testifying. Mr. Coker asked if he could 
call Ms. Julian directly and ask questions. She said she would respond to one or 


two simple questions over the phone. Otherwise the lab results would be discussed 


at a deposition. 


Ms. Daniels read from section 943.33, Florida Statutes, and noted that for 


the defense to access the labs, a motion to the court setting forth good cause 


needed to be filed. She noted that the court was required to assess costs to the 
public defender and private counsel. She said she never recalled getting a bill from 


FDLE. She said she had experienced neutrality regarding the labs and had 


received many reports from FDLE that were favorable to her clients. But in terms 


of access, the prosecution has more access than the defense. 


Judge Perry asked the Commission what it is that we should do with invalid 
scientific evidence. It is a factor in 45-50% of wrongful convictions. He asked 


Ms. Julian that if she were seated at the table what she would recommend we do to 
make the system better to eliminate this problem. Ms. Julian's opinion was that if 


a piece of scientific evidence is not a discipline in forensics, it should be looked at 


with a healthy dose of skepticism. She said there are reasons that we never got into 
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forensic deontology, or the bite mark realm. That is not to say that it can't be done 
well, it means that people haven't perhaps done all of the work behind it to ensure 


that it's the best possible science being looked at. Mandating certain things has its 


plusses and minuses, and most of the members ofFDLE do not have an external 


certification. It can be a monetary issue. California and other places have more 
general analysts and Florida has specialized ones. 


Judge Perry advised the Commission members that courts are called upon to 


release evidence to independent labs for testing by the defense. Some labs are in 


this country and some are outside the country. He asked Ms. Julian if she had any 


recommendations regarding the integrity of the testing or the lab. Ms. Julian said 


that if the court required that any testing be done, it must be handled by an 
accredited laboratory. She felt that would be a strong statement to make. That 


way you can be assured the minimum standard is met. 


Chief Sireci observed that when you go to any lab, you look at the standards 


and credibility. The lab is the finder of fact. Whether you go to an independent or 


state lab, a lab is much like an internal affairs investigator. The individuals at the 


lab know their job is on the line and they could face disciplinary action for their 


poor conduct. They are in a career where they need to be credible. 


VII. DNA Evidence 


Assistant FDLE Commissioner Mr. Jim Madden addressed the Commission. 


He noted that DNA testing is a very expensive and fiscally impactful. He provided 


the Commission members with a handout addressing DNA database expansion, 
laboratory equipment, laboratory analysts for CODIS administration, and DNA 


case work capacity. 


Mr. Madden noted that through the next fiscal year budget, FDLE has a 


$500,000 grant to buy kits for DNA database expansion. Because ofFDLE's 


accreditation, it gets federal grants and the use of rapid identification devices­


devices that can look at fingerprints to determine whether that person's profile is in 


a DNA database. This is much easier than taking swabs from everybody and it 


does not cost the state ofFlorida anything. Every one of the FDLE labs has a 


CODIS administrator. 
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Mr. Madden said that he has been in law enforcement for thirty-four years 
and DNA has had the biggest impact on crime reduction in Florida. In order to 


keep up with submissions, there are case acceptance policies. FDLE has reduced 
the number of incoming chemistry cases and put them into biology/DNA. FDLE 


needs ten more analysts just to remain where it is now. He said that FDLE was 


proud of its training programs and what it does as an agency, specifically in 


biology. He commented that in the end ofa three year period, the analysts are free 


agents. The military will recruit them without having to train them, thus saving an 


enormous amount ofmoney. The loss of analysts by FDLE means that the agency 


has to put people through another year of training. FDLE continues to strive to 


implement retention programs. It is an important tool for the agency to be able to 
pay the biologists a competitive salary. 


Mr. Madden covered the following areas with the Commission members. 


DNA Database Expansion 


In 2010, the Florida Legislature expanded DNA collection to include arrest­


based collection, and established a 10-year implementation period. 


On July 1, 2011, FDLE began accepting submissions ofDNA samples 


collected from persons arrested for felony crimes set forth in Chapters 782 


(murder), 784 (assault and battery), 794 (sexual battery), and 800 (lewd or 


lascivious acts). 


Florida's Legislature provided funding for additional DNA kits needed to 


process the increased volume of submissions resulting from expanded collections; 


however funding was not provided for purchase and deployment of equipment 


needed to automate the collection process. This equipment is critical to FDLE's 


ability to process more sample volume without increasing database staff or creating 


a backlog ofDNA samples waiting to be analyzed and entered into the DNA 


database. 


Initial efforts by FDLE to address the added workload resulted in identifying 


grant funding to purchase Rapid Identification (RID) devices to begin automated 
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DNA collection. The technology will reduce collection documentation errors and 
prevent duplicate DNA sample collections. FDLE is in the final stages of 
deploying approximately 200 RID devices, giving all counties RID capability by 
June 2012. 


Assessments and follow-ups are being conducted, and FDLE anticipates that 


an additional 50 RID devices should be purchased at a cost of $3,969 per device 
for a total of$198,450. 


The second phase of arrest-based DNA collection begins January 1, 2013, 


for Chapters 810 (burglary) and 812 (theft and robbery). FDLE anticipates this 
expansion phase will again increase the volume of submissions to the DNA 
Database by an estimated 21,184 additional samples in 2013, requiring an 


additional $593, 152 for DNA kits used for collection and other laboratory supplies 


that are consumed in the analysis process. ($28 x 21,184 = $593,152). 


Laboratory Equipment 


FDLE labs currently use the AB3130 Genetic Analyzer instruments with 
GeneMapper software for DNA analysis. The AB 3130 instruments and software 


are reaching their end-of-life cycle and will not be produced or supported within 
the next three years. 


FDLE must replace these instruments with the more current model AB 3500. 
Replacing the current 13 instruments will cost $160,000 per instrument for a total 
of $2,080,000. In addition FDLE will need 130 licenses for the GeneMapper 
software at $8,000 per license for a total of $1,040,000. Total funding for the 
Genetic Analyzer replacement and accompanying software licenses requires 


$3,120,000. 


Crime Laboratory Analysts For CO DIS Administration 


The increased volume of submissions to the DNA Database will generate an 
increase in the number ofDNA profiles submitted to the Combined DNA Index 


System (CODIS), and generate a corresponding increase in the number ofCODIS 
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matches. The increase in the number of CODIS matches will increase the 
workload for regional crime laboratory analysts assigned as CODIS 


Administrators. 


Currently, CODIS Administrator duties are assigned to regional case 
working crime laboratory analysts, which reduces time available for case work. 


Increasing the CODIS workload will further divert existing crime laboratory 


analysts to full time CODIS Administrator duties, and negatively impact FDLE's 


Biology case work backlog and turnaround time; and delay the upload ofnew 
DNA profiles to the national database. 


To accommodate the increased workload associated with increased CODIS 


hits, FDLE has proposed adding a new Crime Laboratory Analyst positions to 


serve as regional CODIS Administrator in each region. This initiative will cost an 


estimated $4 70,54 7 for six new Crime Laboratory Analysts dedicated to handling 
the additional CODIS workload generated by arrest-based collections and help to 


avoid diverting additional case working analysts to CODIS administration. 


DNA Case Work Capacitv 


Demand for DNA services continues to increase. Improvements in 
instrumentation have made it possible to analyze evidence when even a small 


amount of genetic material is available. Also improved methodologies such as 


YSTR and Mini-filer technology make it possible to analyze evidence that 


previously would not have provided usable profiles. Awareness ofDNA 


capabilities has also contributed to demand, which resulted in more than 20,600 
requests for DNA services in 2011. 


FDLE prides itself on the success of its biology training program; this 


success creates an extraordinary benefit for FDLE but also an opportunity for other 
entities to recruit trained biologists without expending training dollars or time. 


FDLE strives to retain our members, but without financial incentives, this at times 


proves difficult. FDLE continues to explore the reinstatement of a retention 


program to reward those trained analysts and remain competitive in the biology 


laboratory environment. 
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FDLE has 85 biologists working in six crime laboratories throughout the 


state. These analysts can handle about 18,400 service requests each year. To keep 


pace with current demand for service FDLE needs to add 10 biology case working 


analysts to current staff in order to avoid increasing backlogs and lengthening 


turnaround times for law enforcement contributors. Total funding for 10 new 
crime lab analyst positions requires $784,245. 


Ms. Barnett raised an issue regarding DNA testing vs. arrests. She asked if 


FDLE was getting more hits based on DNA collection. Mr. Madden cited to a 


twenty-two year old homicide case. A person was arrested three years ago and 


convicted. A swab was taken after the conviction. He said the suspect would have 
been found three years ago if a swab had been done at the time of the arrest. 


Commissioner Bailey noted that the offender was later convicted for not paying 


state sales taxes. There was also a case where a man sexually battered and 


murdered a six year old girl, but went to jail for burglary and his DNA matched up. 
There are 800,000 profiles just in Florida to date, and there about 10,000 


unidentified profiles. On January!, 2013, arrests for burglaries, thefts, and robbery 


will be added to the database. FDLE is now getting three hundred to four hundred 


hits a month on CODIS. 


Mr. Fingerhut noted that FDLE was requesting ten more analysts to do DNA 
analysis. He asked ifFDLE had any idea of how much DNA is postconviction vs. 


open cases. Mr. Madden said that very little of the testing is postconviction, 


although he did not have any statistics. He said the ten additional analysts would 


be assigned to keep up with current testing. At the current time, FDLE deals with 


the overload through overtime and outsourcing. The hole is only going to increase. 


Ms. Julian advised the Commission that 18,000 is the quality control number 


that currently is handled by analysts. But we now have 21,000. Mr. Madden noted 


that the analysis that is done is accomplished by using the same standard and there 


are no shortcuts. He also commented that 10,000 entries are passive. In other 


words, law enforcement does don't know who the suspects are. They are passively 


waiting a match. 


Judge Silvernail asked ifFDLE has the capacity to test mitochondrial DNA. 


Mr. Madden said that FDLE only does YSTR. Ms. Julian explained that she does 
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not anticipate analyzing mitochondrial DNA because there is no database and there 
are private labs and FBI labs that can do that analysis for cases that need to be 


routed there. YSTR is testing on the male chromosome and mitochondrial DNA is 


for testing the female chromosome. YSTR is particularly useful in rape cases and 


is generally much more advantageous. She felt that mitochondrial DNA testing 


was a specific discipline and a resource issue. 


VIII. Crime Scene Investigations 


Judge Perry introduced Mr. Tim Whitfield, the Director of Scientific 



Investigations Section for the Hernando County Sheriffs Office. 



Mr. Whitfield advised the Commission that he has been involved with law 


enforcement for thirty-seven years, and thirty-five of them have been in crime 


analysis. He did everything wrong ten times before he got them right. In Florida, 
not all agencies go about crime scene investigations in the same way. In the late 


1990s, he was a team leader who saw how many different agencies conducted 


crime scene investigations. Even today, not everything is great. He then 


proceeded to educate the Commission members via a PowerPoint presentation. 


Mr. Whitfield believed it was important to crime scene investigators to have 


a Commission like this because ofwhat he has seen in past cases. He recounted 


that in one case that was important for his department the case against a murder 


suspect was dismissed because crime scene analysts contaminated the crime scene 


and gave the defense a basis to have evidence thrown out. 


Mr. Whitfield also noted that he has traveled around the country and he 


believed Florida is one of the most advanced states when it comes to crime scene 


investigations and evidence. He noted there are now specific degrees in crime 


scene management, but many times he has to disqualify people when it comes to 


practical evaluation. They have the knowledge, but they were contaminating the 


cnme scene. 


Mr. Whitfield recommended that crime scene investigators be required to 


take a standardized test like people in other disciplines are required to do. 
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Mr. Whitfield noted that law enforcement agencies have different 


requirements for crime scene investigators. Some require just a high school 


diploma and a drug screen. Some agencies do not have crime scene specific units 


at all. Some may call-in a sheriffs office or FDLE for major cases. Most agencies 


recognize the need to have experts. Some do in-house training. Pinellas County 


has approximately forty-five crime scene investigators. They require a crime scene 


degree and an applicant has to pass a mock crime scene examination. Florida is 


one of the most advanced in the country for crime scene investigation. 


Training and certification of crime scene investigators is provided through 
formal education at St. Petersburg Junior College, St. Leo University, Keiser 


University, Kaplan University, Palm Beach State College, the University of South 


Florida, Florida International University, the University of Florida, and Stevenson 


University. There also is an Institute ofPolice Technology and Management 


through the University of North Florida. 


Mr. Whitfield told the members that there are in-house field training 


programs provided by local law enforcement agencies. Most agencies require 


practical exams and annual testing. But not all law enforcement agencies do this. 


Mr. Whitfield gave an example ofjust one discipline that is utilized by local 


agencies - the detection and collection of latent prints. Prints can be developed 


using (1) mechanical methods (2) chemical absorption (3) chemical reaction (4) 


luminescence. Other methods are vacuum metal deposition, cyanoacrylate vacuum 


processing, and ruthenium tetroxide. 


Mr. Whitfield noted that private institutions offer crime scene certifications. 


But he was not sure what the term "certification" actually means. Does it mean a 


person is qualified to do crime scene investigations, or is the person an expert in 


doing crime scene investigations? He commented that some certifications require 


no examinations. 


Mr. Whitfield told the Commission that the International Association of 


Identification (IAI), http://www.theiai.org, offers three levels of certification as (1) 


a crime scene investigator (2) a crime scene analyst (3) a senior crime scene 
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analyst. The problem with establishing three levels is that the defense can argue 
that the lowest level is not as good as the two upper levels. This creates a problem 


in testifying. 


Other types of certifications that are available through the IAI are blood 


splatter, forensic art, latent print examiner, forensic photography and crime scene 
reconstruction. 


Mr. Whitfield briefed the Commission members on the collection, storage 


and preservation of crime scene evidence. All the colleges and universities 


mentioned by Mr. Whitfield have courses for this subject area. He educated the 


members on certain principles such as the Associative Triangle (linking the victim 
to the subject to the crime scene) and the Locard Exchange Principle (whenever 


you enter an environment, you add to it and detract from it). Collection, storage 


and preservation of evidence include the sequential processing method (visual 


examination, light energy scan, photography and video), and evidence collection 


using sterile instruments (scalpels, razors, water, swabs). The FDLE law 


submission manual is referenced when packaging and submitting crime scene 
evidence to laboratories for testing. Examples of items submitted are biological 


(organic), weapons, casings, projectiles, and latent print evidence. After crime 


scene evidence is collected, an agency has to make a determination regarding the 


selection of a crime laboratory (state, federal, or private). This selection process is 
driven by the type of evidence that is secured at the crime scene. 


Mr. Whitfield advised the Commission members that certain databases are 
available to assist agencies. Examples are ( 1) Automated Fingerprint Identification 


System (2) Combined DNA Index System (3) National Integrated Ballistics 


Information Network (4) National Missing and Unidentified Persons System. 


The last component of collection and preservation of crime scene evidence is 


the courtroom testimony of the expert witness. Mr. Whitfield noted that several 
colleges and universities offering training and certification of crime scene 


investigators include courses on courtroom testimony. Common qualification 


questions that can be asked of a crime scene investigator at trial include: 


(1) How long have you performed the discipline? 
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(2) 	 What training and education have you received that relates to the discipline? 


(3) 	 Have you authored any papers on the discipline that have been published? 


(4) 	 Have you been asked to teach any classes on the discipline? 


(5) 	 Have you been invited to speak at any educational conferences on the 

discipline? 



(6) 	 Have you been qualified as an expert in the discipline prior to today? 


(7) 	 If so, have there been any occasions when the court has not accepted you as 


an expert in the discipline? 


Professor Nunn inquired as to whether there is anything else that Mr. 


Whitfield thought would be good to ensure that we have the best crime scene 


investigators. Mr. Whitfield reminded the Commission that he is not in a position 


to tell specific jurisdictions what to do, but he does advocate statewide standards 


for people such as latent print examiners. He would like to see all crime scene 


investigators take an examination. In addition, he would like to see a formal 


academy just like police officers. Police officers and firemen have a state standard. 


Right now, crime scene investigators may be certified or they may not be. He has 


gone to places where nobody in the department is certified in anything. 


Professor Nunn noted that much of this material is way over the average 


person's head, but there needs to be basic training and expertise for crime scene 


investigators. Professor Nunn believed that as the expert, Mr. Whitfield was in the 


best position to make recommendations. 


Mr. Whitfield said he endorses the current FDLE guidelines and said that 


most agencies in Florida train people appropriately. He would like to see formal 


academies for crime scene investigators 


Mr. Garringer asked whether Mr. Whitfield's department has a policy to 


give preference to people with degree certification. Would a good recommendation 


be to hire the people who have the educational background? Mr. Whitfield noted 


that some departments don't require formal training or education, but they do give 
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entrance exams. He commented that at the Hernando County Sheriffs Office they 
hire investigators with a two year degree, but prefer a four year degree along with 
an examination. 


Ms. Daniels noted that some law enforcement agencies do not have the latest 
technology and they are not finding evidence at the scene that would lead to a 


match. Mr. Whitfield explained that people could track things into a crime scene, 
do improper fingerprint chemistry, etc. It gets back to making sure crime scene 


analysts are educated and trained properly. 


The Commission members briefly discussed how crime scene investigators 

testify at trial. Mr. Whitfield noted that it is important to train people to not 



overstate the facts and to stick to the question. 



Chief Sireci voiced his support for a best practices guide and noted that his 

agency does not have the funding for a full-time crime scene investigator. 



Judge Perry cautioned the Commission that one thing that will not change is 


Florida's public records law. Once evidence goes to FDLE, it is a public record 


and is not confidential. The public defenders should be asked if they really want to 


lose the confidentiality that comes with using laboratories other than FDLE. 


IX. 	 Commission Recommendations 


Judge Perry briefed the Commission members on possible Commission 
recommendations regarding scientific evidence. Some suggestions to consider are: 


(1) 	 FDLE to provide training for minimum standards for local law enforcement 


crime scene technicians 


(2) 	 FDLE crime laboratories be made available to the public defenders for 


forensic examinations 


(3) 	 Funding to FDLE for more DNA testing 
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(4) Education for state attorneys and public defenders regarding the introduction 
of scientific evidence at trial 


(5) Judicial education for judges on the admissibility of expert testimony 

regarding scientific evidence 



Judge Perry also noted that it not too often that judges get the opportunity to 
do a Frye hearing. The judge may not put forth the effort into doing the 
background work. Studying the Frye admissibility standard requires going through 
a number of cases. 


Judge Perry stated that the Commission should look at the documents 
handed out during FDLE's presentation. He commented that at the end of the day, 
the Commission may make some recommendations in this area. The statistics that 
have been looked at show that there are a high percentage ofwrongful convictions 
due to invalid scientific evidence. There needs to be something done in this 
particular area and the materials that were passed out were starting points for 
Commission discussion. 


Commissioner Bailey noted that what is done at FDLE is managerial and 
executive, but the training curriculum is set by the Criminal Justice Standards 
Training Commission. 


Judge Perry thought there needed to be some sort ofuniform certification. If 
someone is a crime scene technician he or she needs to meet some minimum 
standards and pass a test. Ms. Daniels voiced her support for this suggestion. She 
commented that you can have certification programs and degrees, but unless 
you've been tested, a critical part is missing. Professor Nunn noted that the issue is 
not so much training, but rather testing and continuing professional education. 


There was consensus among the Commissioners to recommend a 
certification program for crime scene technicians so that they must pass a test. The 
testing would be conducted by the Criminal Justice Standards and Training 
Commission. Judge Perry restated the recommendation as: The Commission 


recommends that the Criminal Justice Standards and Training Commission 
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establish a program for crime scene technicians to be certified by written 


examination, and further continuing testing be performed, in order to retain a 


certification. Commissioner Bailey reminded the Commission that this will have a 
fiscal impact on the training centers whose funds are about to be cut again. There 
is a cost associated with validating the test being administered. He suggested that 
the Commission recommend that funds be appropriated by the legislature. 


Judge Perry said he has been wrestling with something for quite some time. 
This concept is called justice. When this great nation was founded, one of the 
pillars was the legal system and that's what has separated us from everybody else. 
There comes a time that if we are going to continue to have the system we have, 
we have to demand of our legislature that they do what they need to do. The 
justice system has to be funded as long as we continue to take away somebody's 


liberty and continue to have the ultimate sanction for the most heinous crimes, 
murder in the first degree. We need to step boldly and say it to the legislature and 
whether or not they do it, is up to them. We need to do the right thing. Ifyou look 
at the budget that just passed, and you look at all the "turkeys", you will see the 


amount ofmoney to fund "turkeys" could fund everything we are talking about. 
Think for a moment if you were James Bain and the amount of time you spent 
locked up for something that you did not do. While I want to be considerate of 


money, I think at the end of the day, we were charged with recommending what 
needs to be done to solve this problem. The price of freedom and justice never 
comes cheap. 


Judge Silvernail echoed Judge Perry's sentiments, but cautioned that 
problems will not be fixed unless proper resources are allocated. Judge Silvernail 
said the rules need to be changed to provide that when a case is disposed ofby a 
plea, FDLE be informed so they don't have to keep on testing the samples. He 
said he has seen some of their agents sit in a court room and then find out the 
suspect pleaded out a week ago. 


The Commission next considered another possible recommendation that 


FDLE crime laboratories be made more readily available to the public defenders 
for forensic examinations. Ms. Daniels stated that she has consulted with FDLE 
General Counsel Michael Ramage and this could increase FDLE's workload. Ms. 
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Daniels recommended more funding for public defenders, but either way there 

needs to be more access to the labs. Mr. Coker suggested revising the 

recommendation to add an "or that funds be available for private firms." 



Professor Nunn was concerned about the constitutional issues. Ifa 
defendant is in the position ofbeing forced to disclose information that would 


incriminate him, then the issue is whether or not to take that risk. He will waive 
the right against self incrimination to see if he has a claim. Professor Nunn 
thought a better way is to simply say that defense attorneys, both public and 
private, should be entitled to expert assistance when reasonably necessary, and 


funding should be provided for it. Judge Perry noted that they can do that now. 
Professor Nunn was concerned that not enough judges are granting access. Judge 


Perry commented that in Orlando, if the defense files a motion that is more than a 
fishing expedition, the court funds it if the defendant is indigent. Availability is 


there if they can state a legal basis. The cost of the examination comes out of due 
process funds. 


Judge Perry stated that since FDLE is a state agency, subject to public 
records, the Commission may want to add a second item to increase funding for 
private laboratory testing. 


Professor Fingerhut brought up that in a postconviction innocence situation, 
an indigent person may want to take advantage ofFDLE testing, but an accused 
might be reticent to submit a sample to the FDLE database. Generally, many 
accused offenders wouldn't take advantage of it. Mr. Garringer noted that the 
legislature would have problems with people using a state facility for testing and 
then hiding an inculpatory result under the guise of confidentiality. 


Professor Nunn noted that it may be malpractice for a lawyer to send 
evidence to FDLE if they do not know what the outcome will be. Ms. Daniels 
advised that in postconviction cases, you are not filing a motion unless you are 


claiming actual innocence. 
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The Commission's second recommendation is that the Florida Legislature 
shouldprovide more funding to public defenders to use FDLE crime laboratories, 


or increase funding for public defenders for private testing. 


Judge Perry suggested the following language: The Florida Legislature 
shouldprovide more funding to public defenders, regional counsel, and conflict 


counsel to use FDLE crime laboratories, or increasefunding/or public defenders 
for private testing. 


The Commission unanimous supported a third recommendation that the 



Florida Legislature provide funding to FDLEfor DNA testing as set forth in 



Assistant Commissioner Madden's submission to the Commission. 



A fourth recommendation of the Commission is that The Florida Bar 


provide continuing education for state attorneys andpublic defenders regarding 


the introduction ofscientific evidence at trial. The Commission noted that a bill 


filed during the 2012 legislative session would have changed Florida to the 


Daubert standard. This bill failed in the legislature. Judge Perry noted that public 


defenders, state attorneys, and judges all have annual conferences where education 


opportunities could be available. Mr. Garringer noted that the Florida Bar could 


offer continuing legal education courses for this topic. Mr. Coker commented that 


increased education is always a good thing, but an incompetent lawyer could still 


complete the courses. Judge Silvernail reminded the Commission that a defendant 


has the right to hire an incompetent attorney if he or she wanted to. 


Judge Perry noted that this education could also apply to regional counsel 


and court-appointed conflict attorneys, and also people who practice criminal law 


in Florida. 


Mr. Fingerhut questioned whether the Commission should cover additional 


topics, or just basic competence. Judge Perry said additional topics would be best 


covered in the professional responsibility topic area to be discussed by the 


Commission. 


26 







Professor Nunn brought up an additional concern about the preservation of 
evidence. He believed evidence needed to be preserved throughout the entire 


criminal case until the expiration of a defendant's sentence. He noted that 
evidence preservation is especially important in capital cases. Judge Perry 


commented that trying to keep every single piece of evidence that people have in 
every case can become a monumental problem. Professor Nunn clarified his 


position by saying he was thinking primarily ofbiological evidence subject to 
DNA testing. He noted that there is no time frame for habeas corpus 


postconviction relief. 


Ms. Daniels told the Commission that the legislature has looked at the 
preservation ofDNA evidence in the past, and she will get a copy of the bill to 


staff. Professor Nunn suggested that staff make a recommendation on this issue. 


Judge Perry inquired as to whether there is anything else the Commission 
would like to consider other than the preservation of evidence. Judge Silvernail 
recommended that state attorneys should notify FDLE if a case is dismissed or 


pleaded out. Judge Perry noted that staff will come up with the specific language. 


Mr. Garringer concluded the meeting by advising the Commission members 
that he had begun drafting the final report. He extended an invitation to 
Commission members to submit any comments or minority views about any 
subject matter discussed or voted on by the Commission. A separate section of the 


final report would be set aside for Commission member comments. 


X. Adjournment 


The meeting was adjourned at 3 :26 p.m. 
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FDLE Forensic Science Manuals 



• Forensic Science Quality Manual 


•Laboratory Administrative Procedures Manual 



• FDLE Crime Laboratory Evidence Submission 
Manual 







Possible Commission Recommendations for 

Discussion: Invalid Scientific Evidence 



• FDLE to provide training for minimum standards for local 
law enforcement crime scene technicians 


• FDLE crime laboratories made available to the Public 
Defenders for forensic examinations 


• Funding to FDLE for more DNA testing 


• Education for State Attorneys and Public Defenders 
regarding the introduction of scientific evidence at trial 


• Judicial education for judges on the admissibility of expert 
testimony regarding scientific evidence 
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Boston Bar Association Task Force 



• 	 Prosecutors' offices should provide formal training to new prosecutors on their 
discovery obligations and conduct periodic training for existing prosecutors 


• 	 Police departments and prosecutor's offices should provide formal training to 
police officers concerning their obligations to provide exculpatory evidence and 
establish means to ensure that exculpatory evidence is provided to prosecutors 


• 	 Prosecutors' offices should adopt "best practices" written policies for obtaining 
and disclosing exculpatory evidence, particularly in serious felony cases 


• 	 Defense counsel in serious felony cases (whether retained or appointed), 
should comply with Committee on Public Counsel Services Performance 
Standards and the statement of the Core Expectations for Defense Counsel 







California Commission on the Fair 

Administration of Justice 



• 	 Enactment of legislation to provide that when counties contract for indigent 
defense services in criminal cases, there shall be separate funding for accessing 
technology, criminal justice databases, legal research, travel expenses, forensic 
labs fees, data processing, modern exhibit capabilities, paralegals, 
investigators, and expert witnesses 


• 	 Full-time defense counsel should be compensated at rates equivalent to 
comparable prosecutors 


• 	 Police agencies should formulate policies to collect and deliver Brady material 
to prosecutors 


• 	 Training programs for police on obligation to disclose Brady material to 
prosecutor 


• 	 District Attorneys Office should havea formal policy to govern Brady 
compliance 


• 	 Master list of all cases where police testified and there is credible information 
that may undermine confidence in the conviction 







California (Cont.) 

• 	 Training programs for assistant state attorneys on how to follow Brady policies 


• 	 Court rule requiring notification of the Bar and the attorney's supervisor if an 
attorney is subject to an order of contempt, modification/reversal of judgment, 
imposition of judicial sanctions or a civil penalty 


• 	 Changing Code of Judicial Ethics to require that if a judge has personal 
knowledge of, or makes a finding of, lawyer misconduct, then the judge will 
also report it to the Bar and the attorney's supervisor 


• 	 The Bar should disclose in it's Annual Report the number of disciplinary 
actions by county for prosecutors, public defenders, appointed lawyers and 
retained counsel 


• 	 Reconvene Commission on the Delivery of Legal Services to the Indigent 
Accused to make funding recommendations for indigent defense 


• 	 Law schools should have courses in legal ethics and continuing education 
programs on the obligation to report lawyer misconduct 
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Innocence Commission for Virginia 



• 	 Virginia should amend its laws to mandate open discovery in criminal cases 


• 	 Law enforcement should train all officers to include all exculpatory (as well as 
all inculpatory) evidence in their reports and ensure that the information is 
given to prosecutors 


• 	 Law enforcement should train police officers to pursue all reasonable lines of 
inquiry in an investigation 


• 	 During initial training and refresher courses for experienced police officers, law 
enforcement should present studies of wrongful convictions to highlight the 
pitfalls of "tunnel vision." 


• 	 General Assembly should adopt reforms of a 2004 report on the state of 
Virginia's indigent defense 







Virginia (Cont.) 

• 	 The General Assembly should fund indigent defense services in cases requiring 


appointment of counsel at a level that ensures that all indigent defendants 
receive effective and meaningful representation 


• 	 The Indigent Defense Commission should adopt performance and 
qualification standards for both assigned counsel and public defenders--the 
standards should address workload limits, training requirements, professional 
independence and other areas to ensure effective and meaningful 
representation 


• 	 The Indigent Defense Commission should implement a comprehensive data 
collection system to provide an accurate picture of the provision of indigent 
criminal services in Virginia 







Illinois Governor's Commission on 

Capital Punishment 



• 	 After a suspect has been identified, police officers should pursue all reasonable 
lines of inquiry, even if they point away from the suspect 


• 	 Police should list all exculpatory evidence and give prosecutors access to all of 
their investigatory materials 


• 	 Police should receive periodic training on forensic evidence, risks of false 
convictions in homicide cases, risks of relying on informants/accomplice 
statements, risks of false confessions, dangers of "tunnel vision", and 
interrogation techniques 


• 	 Education for judges on capital cases and funding for capital case defense, and 
a court rule requiring judges to have special training before trying capital cases 


• 	 Enhanced training and educational programs for lawyers trying capital cases 


• 	 Illinois Supreme Court should adopt rule defining what exculpatory evidence is 







Illinois {Cont.) 

• 	 Supreme Court Rules of Professional Conduct on the Special 


Responsibilities of a Prosecutor should be amended to add that after 
conviction, a prosecutor has the continuing obligation to disclose to the 
defendant's lawyer (or to the defendant) any evidence that tends to 
negate the guilt of the defendant or mitigate the defendant's capital 
sentence 


• 	 The executive and legislative branches should improve the resources 
available to the criminal justice system 


• 	 Adequate funding should be provided to counsel in capital cases and 
the statutory hourly rate should -more closely reflect actual market 
rates 
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Illinois (Cont.) 



• Capital Litigation Trust Fund provisions should be broadly 
construed so that public defenders, especially in rural 
areas, can secure additional counsel and reimbursement 
for reasonable trial expenses 


• Reduce student loan burdens and improve salary /pensions 
to retain qualified counsel in the criminal justice system 


• Judges should be reminded of their obligation to report 
violations of the Rules of Professional Conduct by 
prosecutors and defense attorneys to the Bar 







New York State Bar Association 

Task Force on Wrongful Convictions 



• 	 The Task Force endorses the American Bar Association's Criminal Justice 
Association's Criminal Justice Section's Ad Hoc Innocence Committee to 
Ensure the Integrity of the Criminal Process recommendations 


• 	 Ensure that defense counsel has adequate resources to investigate cases, including 
cases with heightened scrutiny (cases that rely on eye-witness identification, 
witnesses who receive any benefit in return for testimony, or the confession of a 
youthful or mentally incapacitated defendant) 


• 	 Require defense counsel to investigate circumstances indicating innocence 

regardless of the client's admissions or desire to plead guilty 



• 	 Require that defense counsel cooperate with successor counsel, including transfer of 
records and information 


• 	 Require defense counsel in all cases to meet the requirements enumerated in the 
ABA Standards for Criminal Justice Providing Defense Servicess 







New York (Continued) 

• 	 Recommendations should be widely publicized by the New York State Bar 


Association, heads of all public defender agencies, administrators of assigned 
counsel plans, and malpractice insurance providers to those attorneys whom 
they insure 


• 	 Attorneys seeking to appointment to represent indigent defendants should be 
scrutinized more carefully 


• 	 Assigned counsel plan administrators should have adequate resources to 
monitor attorney performance and develop a structure which offers 
supervision and legal consultation to attorneys 







New York {Cont.) 



• 	 Bar associations should solicit experienced members of the criminal defense 
bar to make themselves available to fellow attorneys who seek advice 


• 	 Rules governing CLE credits should be amended to provide that attorneys who 
undertake the defense of criminal cases must certify that in each calendar year 
that they have taken a specified number of CLE hours devoted to criminal 
defense work 


• 	 Organizations which currently operate a resource center for public defenders 
and assigned counsel should be given additional resources that would enable 
them to increase their ability to provide guidance and counsel to any attorney, 
assigned or retained, who seeks assistance 


• 	 There should be an Independent Public Defense Commission to oversee the 
quality and delivery of public defense services 


., 








Pennsylvania Advisory Committee on 

Wrongful Convictions 



• 	 Defense services for indigency should be standardized throughout the state 


• 	 Rather than the counties, the state should fund defense services for indigency 
and compensation for these attorneys should be adequate and uniform 


• 	 Prosecutorial offices should: implement internal policies that encourage 
ethical conduct; implement and enforce internal discipline when ethical 
standards are violated; develop other mechanisms to provide internal oversight 
to ensure the integrity of investigations, evidence development, trial and 
postconviction practices; and adopt guidelines and sanctions in instances 
where purposeful or otherwise egregious prosecutorial misconduct is 
discovered or revealed 







Pennsylvania (Cont.) 



• 	 Pennsylvania Supreme Court should adopt proposed amendments to Pa. Rules 
of Prof'l Conduct R. 3.8, relating to evidence ofwrongful conviction 


• 	 A statutorily created commission should convene to periodically review: 
reforms adopted by other jurisdictions to ensure the integrity of their 
convictions; and any additional wrongful convictions in Pennsylvania based 
upon actual innocence after the exoneration to determine their causes and how 
to avoid their recurrence 


• 	 Prosecutors' offices should have implement internal policies (a "prosecutor's 
handbook")to encourage ethical conduct and enforce internal discipline 







Texas Timothy Cole Advisory Panel on 

Wrongful Convictions 



• 	 Texas should formalize the current work of the innocence projects that 
receive state funding to provide further detail in the projects' annual 
reports and distribute those reports to the Governor, Lieutenant 
Governor, Speaker of the House, and Chairs of the Senate 
Jurisprudence, House Corrections, House Criminal Jurisprudence and 
Senate Criminal Justice Committees. Report input should be solicited 
from other innocence projects, interested bar associations, judicial 
entities, law enforcement agencies, prosecutor associations, and 
advocacy organizations. 


• 	 Provide a full-time employee for the Task Force on Indigent Defense 
to administer these responsibilities 







Potential Recommendations for the 

Commission to Consider 



• Address adequate funding for law enforcement, 
prosecutors, public defenders, and the judiciary 
• Invite guest speal<ers to give the Commission a brief 


presentation on their fiscal needs and current issues 
that they are facing 


• Best practices for Law Enforcement and/or Prosecutors 


• Court Rules for Attorney Discipline 
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Outline 

• The causes of false confessions - why do 


people confess to something they did not do 
and who is at risk. 


• The position of other states and federal 
jurisdictions regarding what has been done to 
reduce the rate of false confessions. 


• 	Recommendations from previous 
commissions in other states. 


• Current positions in Florida. 







False Confessions - Who is at Risk? 



• Juveniles 


• People who are mentally ill or 
cognitively impaired 


• People who are highly suggestible, 
highly compliant, or have poor 
memory and high levels of anxiety 
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Statistics 

• Of the first 225 exonerations in the 


U.S., 25% were related to false 
confessions. 


• Of the 11 exonerations in the State of 
Florida, three were related to false 
confessions (Florida Innocence 
Project, 2011). 







Common Misunderstandings 

• The belief that an interrogation is just a 


conversation between the police and a 
suspect. 


• False confessions are rare. 


• Innocent people will not confess to something 
they did not do (particularly when serious 
crimes are involved). 


• People will only confess if they are physically 
tortured or if they are mentally ill. 


• False confessions rarely lead to convictions. 


I . 







Police Interrogation Process 



• 	False confessions are induced by the 
processes of persuasion that characterize 
interviewing and interrogation - in this setting 
two types of factors may increase the risk that 
an innocent person would confess: 


- Interrogation tactics in the extreme 


- Disposition of the person being interrogated 
makes them more vulnerable 







Problems with Existing Safeguards 



• Vulnerable people waive Miranda rights 
without fully understanding it 


• Courts do not evaluate the reliability of 
confessions, just admissibility 


• In some cases, exculpatory DNA evidence is 
not disclosed to the defense 


• Without recording, there is no independent 

proof that there was no police misconduct 








False Confessions 

State Name of Commission Date of Report Recommendations Outcome 


IL IL Governor's April 2002 •Video (or audio tape if IL enacted 
Commission on Capital not practical) entire legislation to 
Punishment {Ryan interrogation process in 


electronically
homicide casesCommission) record• Police must make a 


interrogations in reasonable attempt to 
determine a suspect's homicide cases. 
menta I ca pacity before 
interrogation. If suspect 
is mentally retarded, 
police should be limited 
to non-leading 
questions and cannot 
imply that they think the 
suspect is guilty 
• Police working 
homicides should 
receive training on false 
confessions, police 
investigative and 
interrogation methods 







Commissions and Task Forces 

Sta Name of Date of Recommendations Outcome 
te Commission Report 


CT 	 CT Advisory February • Pilot program to electronically Only results of the 
Committee on 2009 record the interrogations of pilot program. 
Wrongful arrested persons. 
Convictions 


VA 	 Innocence 2005 •Videotape entire interrogation No mandate for 
Commission of in homicide/serious felony cases. electronic recording 
Virginia {ICVA) • Failure to record makes by legislation or by 


confession subject to a general other means as of 
exclusionary rule yet. 
• Avoid using high pressure 
interrogation practices for 
children and the 
developmentally disabled 







False Confessions - Continued 

State Name of Commission Date of Recommendations Outcome 


Report 


VA Innocence Commission 2005 •VA courts should permit, No mandate for 
cont. of Virginia (ICVA) in appropriate cases, the electronic 


introduction of expert recording by 
testimony regarding legislation or by 
factors that can lead to other means as 
false confessions. yet. 







False Confessions - Continued 

State Name of Commission Date of Recommendations Outcome 


Report 


WI Criminal Justice Study • Mandatory recording of Legislation enacted 
Commission custodial interrogations in December 2005 


of juveniles in all cases based on the 
•Mandatory recording of recommendations. 
all custodial 


interrogations of adults in 
felony cases 
•Failure to record in adult 
cases will result in a jury 
instruction- that failure to 
record can be used in 
evaluating the evidence. 







False Confessions - Continued 

State Name of Commission Date of Recommendations Outcome 


Report 


CA CA Commission on the July 2006 •Videotape (or Three bills have been 
Fair Administration of audiotape where introduced but none 
Justice practical) have been enacted. 


interrogations in 
serious felony cases. 
•Training for LE on 
how to identify and 
interrogate juveniles 
and people with 
developmental 
disabilities. 
•Training for LE, 
judges, prosecutors 
and defense 
attorneys about the 
causes of false 
confessions. 







State Name of Commission Date of Recommendations Outcome 
Report 


NY NY State Bar Association Nov 2008 • Electronic recording of Bill introduced 
Task Force on Wrongful custodial interrogations based on report, 
Conviction for all felony suspects but later 


•Training about false withdrawn. 

confessions for LE, 

prosecutors, judges and 

defense attorneys 

• Further study on false 

confessions 


TX Timothy Cole Advisory 2010 •Mandatory electronic Bills introduced 
Panel on Wrongful recording of custodial based on report, 
Convictions interrogations in murder, but legislation 


kidnapping, sex abuse not enacted. 
cases- with good ca use 
exceptions to the rule 
• Failure to record (where 
no good cause exception) 
may result in a jury 
instruction that failure to 
record can be used in 
evaluating the evidence 







False Confessions - Continued 



State Name of Commission 	 Date of 
Report 


NJ 	 NJ Supreme Court April 2005 
Special Committee 
on Recordation of 
Custodial 
Interrogations 


Recommendations Outcome 


•Supreme Court should Court rule 
encourage electronic recording requiring 
of custodial interrogations. electronic 
•Electronic recording can by recording in 
video or audio- method to be murder and other 
left to discretion of LE- and specified felonies. 
should begin with at, and 
include, Miranda warnings 
• Failure to record should be a 
factor in determining 
admissibility of a statement 
and a factor in determining 
what weight the jury should 
give to the statement. 







False Confession - Continued 

State Name of Commission 	 Date of Recommendations Outcome 


Report 


PA 	 PA Committee for June •Interviews, especially with a No mandate for 
Analysis and Reform of 2008 suspect, should be electronic 
Our Criminal Justice videotaped from the moment recording by 
System they are taken into custody. legislation or by 


other means as 
yet. 







FL Law Enforcement Electronic Recordings 

of Interrogations 



• Broward County SO 


• Cape Coral PD 


• Collier County Sheriff's Office 


• Coral Springs PD 


• Daytona Beach PD 


• Ft. Lauderdale PD 


• Ft. Myers PD 


• Hallendale Beach PD 


• Hialeah PD 


• Hollywood PD 


• Key West PD 


• Kissimmee PD 


Manatee County SO 


Margate PD 


Miami PD 


Monroe County SO 


Mount Dora PD 


Orange County SO 


Osceola County SO 


Palatka PD 


Pembroke Pines PD 


Port Orange PD 


St. Petersburg PD 


Lee County SO 







States with Electronic Recording Legislation 



• Illinois 


• Maine 


• Missouri 


• Montana 


• Nebraska 


• New Mexico 



• North Carolina 



• Ohio 


• Oregon 


• Texas 


• Wisconsin 







Electronic Recording Legislation Exceptions 



• Statements made before a grand jury 


• Statements made on the record in court 


• Custodial interviews in another state 


• Custodial interrogations by Federal LE 


• Spontaneous statements 


• Statements made during arrest 


• Statements made during equipment failure 







Judicial Mandate 
5 States Require Electronic Recording by 



Case Law 



• Minnesota• Alaska 


•Iowa • New Hampshire 



• Massachusetts 







Rules of Evidence/Court Rule 



• Indiana- Requires electronic recording 
through a Supreme Court order amending the 
state's rules of evidence 


• 	Maryland- Provides rules within its Code of 
Criminal Procedure 


• 	New Jersey- Requires the recording of 
custodial interrogations in a place of detention 
as adopted by court rule 







Jury Instructions 



• 	 Florida 


• 	 New Jersey 


• 	 Idaho 


• 	 California 


• 	 Connecticut 


• West Virginia 


• 	 New York 


• 	 Arizona 


• 	 Iowa 


• 	 Montana 


• 	 Oklahoma 


• 	 Vermont (model 
instruction) 


• 	 New Hampshire (model 
instruction) 







FL Criminal Jury Instruction 3.9(e): 

Defendant's Out of Court Statement 



• Statement should be considered with caution 



• Knowingly, Freely and Voluntarily made 


• 	 Consider the total circumstances 


- Was defendant threatened? 


- Did anyone promise defendant anything? 


• Disregard if not freely and voluntarily made 







Other State Jury Instructions 



• Very brief: New Jersey, Idaho, California 


• 	More guidance for jurors: West Virginia, New 
York, Arizona 


• 	 Instruct jurors on factors to determine 
credibility of defendant's confession: 
Oklahoma, Iowa, Montana 


• 	Model Instructions: Vermont, New Hampshire 


(*have not been adopted) 
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Florida Senate Committee on Criminal 

Justice Interim Project Report 



Electronic Recording of Suspect 

Interrogations (Jan 2004) 



• The availability of improved DNA testing has 
shown that people falsely confess to 
committing crimes. 


• 	 It cannot be assumed that recording will 
eliminate false confessions, but it is one 
factor that should be examined. 







Florida Senate Committee on Criminal 

Justice Recommendations: 



• Encourage continued monitoring of local law 
enforcement agencies for implementation of 
departmental policies that require electronic 
recordation of suspect interrogations. 


• Consider training for law enforcement about 
the factors that can lead to false confessions. 
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March 12, 2012 


I. Call to Order 


The meeting was called to order by Judge Perry at 9:35 a.m. Judge Perry 


advised the members that the Commission will conclude the workgroup's report on 


informant andjailhouse snitches, continue with scientific evidence and then start 


on professional responsibility. 


II. Minutes 


The minutes of the March 12, 2012 meeting were approved by a unanimous 


vote. 


III. Proxy Votes 


In the event votes were to be taken, Mr. Nunn selected Mr. Fingerhut as his 


proxy. Mr. King selected Mr. Smith as his proxy. Mr. Sireci and Mr. Bailey 


selected Mr. Cameron as their proxy. 


IV. Informants and Jailhouse Snitches 


Judge Perry noted that Mr. Fingerhut was chairing the workgroup that was 


working on rule 3.220. This work included recommendations from the Florida 


Prosecuting Attorneys Association. A side-by-side comparison of the workgroup 


product and the FP AA recommendations are included in the materials. Judge 


Perry advised that if the Commission members could not agree on the rule 


language, both versions would be submitted to the Criminal Procedure Rules 


Committee. 


Mr. Fingerhut addressed the members. He noted that the recommendations 


from the FPAA and the workgroup are set forth in the side-by-side located at Tab 2 


in the April 16th notebook. Mr. Fingerhut advised that Mr. King's concern was that 


the workgroup narrow the focus of its recommendations so that the proposed 
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language did not task prosecutors' offices and ask for more trouble than just 


providing additional discovery. 


Mr. Fingerhut began his presentation by drawing the members' attention to 


3.220(b)(1 )(A)(i) of the rule. This section of the rule requires the prosecution to 


list all the names and addresses of all the witnesses known to the prosecution to 


have information that may be relevant to any offense charged or any defense 


thereto, or to any similar fact evidence to be presented at trial. The FPAA has 


added to the rule subdivision (8) which would read: "informant witnesses, whether 


in custody, who offer testimony concerning the statements of a defendant 


concerning the crime for which the defendant is being tried." The workgroup has 


recommended the following language: (8) "informant witnesses, whether in 


custody, who offer testimony against the defendant." 


Judge Perry commented that it would be nice if the members could agree on 


the language, but ifnot, both versions would be submitted to the Criminal 


Procedure Rules Committee. 


Mr. Fingerhut noted that the workgroup did not define the term "informant 


witness." He asked ifthere were any comments to the addition of subsection (8) to 


the rule. 


Mr. Coxe asked whether the amendment to the rule would cover similar fact 


evidence. Mr. Reyes suggested changing the wording to read: "informant 


witnesses, whether in custody, who offer testimony concerning the statements of a 


defendant relevant to the crime for which the defendant is being tried." That way 


if statements are being used for the purpose of impeachment, they would be 


covered by the rule. Mr. Coxe suggested the following: "informant witnesses, 


whether in custody, who offer testimony concerning the issues for which the 


defendant is being tried." This change would not do violence to what Mr. King 


thought was appropriate language. 


The Commission agreed on the following language: "informant witnesses, 


whether in custody, concerning the issues for which the defendant is being tried." 


Mr. Fingerhut noted that there were no objections to that language. 
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Mr. Fingerhut said the heart of the Commission discussion should center 
around a new subdivision of the rule - 3 .220(b )( 1 )(M). The workgroup drafted an 


introductory clause to subdivision (M) that reads: "whether the state has any 
material or information that has been provided by an informant witness." 


Following this introductory clause is a list of information that must be disclosed by 
the prosecution. An issue discussed at length by the workgroup centered on what 


type of knowledge was needed by the prosecution that would trigger the discovery 
response. In other words, the issue is whether the discovery requirement should 


be limited to actual knowledge. Both Mr. King and Mr. Coxe had proposed 


language to address this issue. Ms. Barzee asked ifthe workgroup's discussion on 


actual knowledge took into account the holding in Kyles v. Whitley, 514 U.S. 419 


(1995), a United States Supreme Court case that held that a prosecutor has an 


affirmative duty to disclose evidence favorable to a defendant. Mr. Fingerhut said 


the group did not specially address if they were in any way narrowing Supreme 


Court precedent. Ms. Barzee pointed out that the prosecuting authority has the 


duty to disclose favorable evidence As noted in Kyles, this means that the 


individual prosecutor has a duty to learn ofany favorable evidence known to the 


others acting on the government's behalf in the case, including the police. This 


goes beyond having knowledge of information in the possession of the law 


enforcement officer working on the case. Mr. Fingerhut believed that Kyles would 


require knowledge by the prosecutor in the circuit, but not require the prosecutor to 
know what was in the possession of other prosecutors in the state. Ms. Barzee 


noted that there already is a body of constitutional law requiring the prosecution to 


tum over favorable evidence. Kyles makes it clear that the responsibility is not 


confined to the prosecutor. The prosecutor must look into law enforcement files. 
Ms. Barzee also cited Brady and Giglio (Brady v. Maryland 373 U.S. 83 (1963) 
and Giglio v. United States, 405 U.S. 150 (1972)). 


Ms. Barzee was concerned that the proposed language by the workgroup 


narrowed what is required by the case law. Ms. Barzee suggested that the 


Commission look at the language in Kyles. Otherwise, we are creating a mess. Ms. 


Barzee noted that no one has the authority to narrow the law. She was concerned 


that a prosecutor reading the rule would think that this is the law and not care what 


Kyles said. If the language is part of a Florida Supreme Court rule, a trial judge 


may think it was based on the holding in Kyles. Ms. Snurkowski asked what Mr. 
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King's notion of actual knowledge was. She said the idea was not to narrow the 
case law but try to be more specific in what is required to be disclosed by the 
prosecution. Mr. Coxe commented that Mr. King kept saying there was a logistical 
inability to gather the information required by the proposed rule amendment. 


Assistant state attorneys leave the office and take the knowledge with them. Mr. 
Coxe felt there was a practical way to handle this. Judge Perry said the 


Commission was going to have to follow Kyles and that language should be 
included. 


Mr. Fingerhut said the Commission needed to consider the six criteria listed 
in the proposal under newly created subdivision M of the rule. He advised that the 
workgroup agreed on two of the criteria, partially agreed on three, and did not 
agree on one. 


Criteria 1. "The substance of any statement allegedly made by the defendant 


about which the informant witness may testify." The FPAA agrees with this 
paragraph. 


Criteria 2. "A summary of the criminal history record of the informant 
witness." The FP AA agrees with this paragraph. The Criteria in this paragraph is 


not included in the side-by-side comparison. 


Criteria 3. (Listed as paragraph 2 in the side by side). "The time, place, and 
any other corroborative circumstances under which the defendant's alleged 


statement was made." The FP AA did not agree with this paragraph. The 
association felt the term "corroborative circumstances" was an undefined term of 


art. The FP AA proposed the following language: "The time and place under 
which the defendant's alleged statement was made." If defense counsel wished to 


inquire about the circumstances under which the statement was given to the 
informant witness, a deposition could be taken. 


Judge Perry asked why the workgroup wanted this paragraph. He said that 
there are depositions in Florida and the information can be disclosed in that way. 
Ms. Daniels said she was thinking of a case where the defendant made a statement 


to a jailhouse companion. The state knew the date, time, cell number, and who the 
witnesses were that were present when the statement was given. The name of the 


witness was buried in a list of three hundred other witnesses. Her office was 
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unaware of the importance of the witness until late in the case, and there was no 
time to take a deposition. It has occurred to her that if the state knows the identity 


of the witness, they should disclose what is known about the statement even if only 


one or two details are known. She agreed that the state does not have a duty to 


thoroughly investigate it if they did not know of the existence of the statement. 
She said she thought that the state's concern was that it was going to make them go 


out and get more material, which is why the workgroup did not put in that the state 
has a duty to collect this information. 


Mr. Smith noted that Florida has widespread rights to discovery. Our state 


has depositions. He said the language regarding any other corroborative evidence 


reeks of an additional imposition on the state and the state does not have that 
obligation. Pursuant to notice, the deposition will uncover what is needed. There 


is a difference between doing our job and having to do more than what is required. 


The state's obligation is to disclose the name of the informant and the statement. 


The rest can come from discovery. Ms. Barzee said that ifthe defense gets the 


name and place then the burden is on the defense to depose and find out who the 


cellmates are. 


Mr. Fingerhut expressed his reasons for being in favor of the paragraph. He 


said that if all the obligations under the case law and the rules were working as 


intended, we would not have the number of wrongful convictions that we have. 


More is required of us, but not so much as to be unreasonable. Corroborative 


circumstances do not mean the state has to prove more than it is required to. It 
cannot hurt for the state to incorporate more into its disclosure. 


Mr. Cameron commented that when a statement is taken from a witness it is 


delivered to the defense. The defense is going to know the circumstances of the 


taking of the statement. He said he wanted to go back to what Ms. Barzee had 
said. The United States Supreme Court has already stated what is required of the 


state. 


Judge Perry said it places an additional burden on the state. He could 


understand the need for the rule it ifwe did not have discovery depositions. But 


defense counsel has an obligation to do discovery. The rules of discovery were not 
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designed to eliminate investigation by the defendant and his 6th amendment right to 


counsel. Judge Perry said the members needed to vote on this paragraph. 


Mr. Hill commented that this was beyond his area of expertise, but he felt 


that this language using the term "corroborative circumstances" could lead to a lot 
of litigation and interpretation. Mr. Hill thought the language was awfully broad 


and put a burden on the state. 


Mr. Smith said he would move to adopt the language "time and place," but 


change the language in the paragraph by eliminating the words "and any other 


corroborative circumstances." The paragraph would read: "The time and place 


under which the defendant's alleged statement was made." The motion was 


seconded. The motion passed by a vote of 17 to 2 (Mr. Fingerhut and Ms. Daniels 


voting no). Mr. Fingerhut asked that the "corroborative circumstances" language 
be moved to a minority position. 


Criteria 4. (Listed as paragraph 3 on the side-by-side). Mr. Fingerhut 


advised that the workgroup and the FP AA agreed on part of the language, but not 
on the entire paragraph. 


The workgroup draft reads: "Whether the informant witness has received 


anything in exchange for, or subsequent to, his or her testimony (including any 


deal, promise, inducement, pay, leniency, immunity, personal advantage, 


vindication, or other benefit that the prosecution or any person acting on behalf of 


the prosecution has knowingly made or may make in the future)." Ms. Daniels 


thought the language should be broader. What should be disclosed is not only 


what the witness has been given as an inducement, but what is implied that he or 


she will get. Even if the majority of the members do not want to go with 


everything, there still should be something included about promises and implied 


recommendations. Many times there are no direct promises. It is more like a 


wink-wink. If there is a promise ofany kind it should be disclosed. 


Mr. Coxe said to adopt the FPAA recommendation is to adopt the minimum 


standards under the law. The FPAA recommendation reads: "Whether the 


informant has received anything in exchange for his or her testimony." Mr. Coxe 


noted that we already have that. He said he did not know what we lose ifwe say to 


disclose everything that might be a benefit. This sends a message that when 
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dealing with these people everyone knows what the promises are. This 


recommendation does not foster further litigation. It just says tell us now what the 


promise 1s. 


Ms. Barzee suggested adding the words "or expects to receive' right after the 


words "informant witness has received." 


Mr. Cameron expressed concern over the words "personal advantage" that is 


set out in the workgroup proposal. He asked what does that mean. He advised the 


members not to open the door on this. 


Ms. Barzee said she shared the concern expressed by Mr. Cameron. What if 


an informant is offered an extra two hours of exercise? This is not unheard of. 


There are these quid pro quos. Sometimes it is a small advantage. That means 


something to the inmate (extra time on the phone, better use of the canteen). Even 


these small inducements that are promises should be turned over to the defense. 


Judge Perry noted that the proposed workgroup language includes the word 



"received anything." Would that not include "personal advantage?" 



Mr. Smith agreed with Ms. Barzee that the words "expect to receive" need to 


be added to the proposal. An expectation may be what prison a witness gets 


assigned to. An expectation may be we are going to release you to another state to 


serve a sentence. The question to be decided is whether the jury can trust the 


statement that the informant witness is volunteering. The term "anything" is 


actually very broad. The state has an obligation to disclose that anything the 


witness is promised or expects to receive. The expectation is what affects the 


statement. 


Mr. Cameron said he completely agreed with Mr. Smith. The term 


"anything" serves as the laundry list. He also agreed with Ms. Barzee. 


Mr. McBurney had a question about the words "expects to receive." He 


asked if the expectation was to be viewed from the perspective of the witness. 


Judge Perry commented that most smart prosecutors will tell the defendant they 


will consider something after the witness testifies. If there is a benefit beforehand, 


they may have to undo the plea. Some folks will testify in the hope they will 


receive some sort of leniency. 
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Mr. Smith said the focus should not be on the reasonable man standard of 
expectation. The expectation ofgetting something in exchange for the testimony 
goes to the trustworthiness of the statement. 


Judge Perry noted that sometimes the rules committee adds comments to a 

rule. He said the Commission could ask the committee to put into the comment 

section the things we are looking for. Adding examples such as deals, promises, 

inducements, leniency, etc., would give the trial court some guidance. 



Mr. Coxe said that if we just use the term "anything" we have done nothing 
more than discuss Brady. If the rules says "included but not limited to" it makes 


the prosecutor think ofwhat needs to be disclosed. This educates the prosecutors. 


Judge Silvernail had a concern about situations where the witness would 
allege a breach of an expectation in a postconviction relief proceeding. The 
witness could raise this when the expectation that he or she had was not fulfilled by 
the state. Judge Silvernail said he would worry about what happens when that 


expectation is not realized. Once you put it in the rule you will see it in a 
postconviction proceeding. This just adds another line item to 3.850. 


Mr. Smith advised that he would like to see the words "expects to receive" 
added to the paragraph. 


Mr. Fingerhut asked if adding the "expects to receive" language would take 
care of the rest of the paragraph. Ms. Barzee said the remaining text could be 


deleted. The paragraph would read: "Whether the informant witness has received, 
or expects to receive, anything in exchange for his or her testimony." 


Mr. Smith moved to add "expects to receive" and to strike the term 


"subsequently." The motion passed by a unanimous vote. 


Judge Perry asked the members if they wished to include the rest of the 


language in the proposal as part of the rule or include the language in a comment to 
the rule. Ms. Barzee moved to include it. Mr. Reyes said the language should say 
"including but not limited to." The members accepted this addition. 


Ms. Daniel's said she had a concern about what Mr. McBurney said. She 


thought that in the comment section of the rule we could we say that what needs to 
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be disclosed is anything the defendant has a reason to expect. Somehow we need 
to refer to that. 


Ms. Barzee said the thought it goes the other way. A good prosecutor is 


going to make it vague enough. You testify and then we will talk. If the guy 
serving a life sentence thinks in his mind he is going to get out on probation, then 


that is what needs to be disclosed. 


Mr. McBurney asked how do we know what is in the informant's mind and 


how do we disclose that. Ms; Barzee said that many times the witness tells law 


enforcement exactly what he or she wants in exchange for the testimony. 


Examples could be things like "keep me from being deported," or "keep me from 


being transferred to another facility." The investigator or prosecutor knows or has 


a pretty good idea what the informant wants. 


Mr. Reyes said the question is what is the carrot? The witness might have 



conjured up something in his own mind that was never discussed. 



Mr. Fingerhut said he would try to answer Mr. McBumey' s question the best 


he could. There may be things in a defendant's mind that he has thought only to 


himself. The rule amendment is not intended to try to cover that. Ifwe put an 


obligation on the state, it has to be something the state is reasonably charged to 


know. 


Judge Perry noted that any defense attorney is going to want to know how 


the statement was conveyed to law enforcement. He or she will depose the law 


enforcement officer. He or she will ask if any promises have been made. Judge 
Perry thought the Commission had taken a major step in identifying the witness 
rather than hiding the person in the back of the pack of listed witnesses. 


Mr. Hill said he shared Mr. McBumey's concern. When you put in "expect 


to receive" this goes to what is in the mind of the informant. He said he supported 
the concept and the seed that has been planted. Mr. Hill thought the best approach 


was to let the deposition answer what the witness expected to receive. 


Judge Perry commented that what you want to try to ascertain is what is in 


the mind of the witness and the prosecutor as to what might be conferred in the 


future. 
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Mr. Coxe said he wanted to get back to Ms. Daniel's issue. The whole issue 
is what is in the informant's mind. He did not think that the Commission needed to 


address what was the obligation of the prosecution. The issue is not the cross 
examination of the prosecutor, it is the cross examination of the informant witness. 


Under Giglio the state already has the obligation to disclose to the defense any 
agreements with the witness. The Commission should just focus on the disclosure 


requirements. 


Mr. Smith commented that what Ms. Barzee said is how it goes down. 


Someone at the jailhouse or a lawyer comes to the prosecution and says he has 


some information. An example would be the witness telling the state that his 


family has to drive seven hours to see him. The prosecutor will say we will talk 


about this after the case is over. The witness in his mind has an expectation that 


his family won't have to drive that far in the future. 


Mr. Hill asked ifthe informant does not say anything how does the 


prosecutor know that the witness is thinking. The way the rule is written is too 


great a burden. 


Ms. Wal bot opined that actual knowledge on the part of the prosecutor is the 


key. 


Mr. Smith said he had no objection for the list being including in the 


comments section of the rule. 


Mr. Cameron noted that there had been a lot of the discussion and we have 


to draw some lines. What a witness receives or expects to receive is clear cut. 
You are going to get those things in discovery. However, there can be wishes or 


requests from the witness that are not promised. In those situations, there is no 


promise from the prosecutor. However, the witness may have an expectation. 


This can be ferreted out in a deposition. What we are trying to say is that the state 


must disclose what a person receives or expects to receive. Laundry lists always 


leave something out. 


Mr. Acosta said he understood the concerns ofMr. Hill and Mr. McBumey. 


The proffered language would hold the prosecutor to a standard that makes him get 


into the witness' mind. A prosecutor will rarely make a promise. In his office, he 
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would not allow a prosecutor to make promises. Both the witness and the 
prosecutor have a sense as to what a witness expects to receive. However, there is 


a third category. There is the question ofwhat a witness hopes to receive. An 
unarticulated hope cannot be disclosed since the prosecutor does not know it. If 


you don't distinguish between the hope and expectation you have nothing. There 


is a difference between the unarticulated hope and the expectation. 


Mr. Smith made a motion to amend the original motion by Ms. Barzee to 


provide that the language be attached in the committee notes and not in the body of 


the rule. The portion of the proposal after the term "testimony" would be included 


as a committee comment. The motion carried by a vote of 10 to 9 to approve the 


amendment. 


Mr. Smith then made a motion to include as a comment the following 


language: "including, but not limited to, any deal, promise, inducement, pay, 


leniency, immunity, personal advantage, vindication, or other benefit that the 


prosecution or any person acting on behalf of the prosecution has knowingly made 


or may make in the future." The motion passed by a vote of 17 to 2 (Mr. Fingerhut 


and the proxy vote for Mr. Nunn voting no). 


Mr. Scott said the workgroup did not pull the language contained in the 


proposal out of thin air. He said the Commission will also include the materials for 


the rules committee to review that are contained in the Commission notebook. 


This will include materials from California, Illinois, New York, Pennsylvania, the 


Justice project, the Los Angeles County District Attorney's Office, and the 


California Department of Justice. 


Mr. Fingerhut advised the members that there were two more criteria to 


discuss. 


Criteria 5. (Listed as number 4 on the side-by-side). Mr. Fingerhut advised 


the FP AA and the workgroup were in agreement on part of the proposal. 


Criteria 5 reads: "The Informant witness' prior history of cooperation, including 


the case name, number, and jurisdiction in which the informant witness has 


previously testified." 
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The FPAA proposal, with input from Mr. King, reads: "The informant 

witness' prior history of cooperation, in return for any benefit, actually known to 

the prosecuting authority." 



Judge Perry felt that the FP AA proposal puts the burden on the state to 
disclose what they actually know. He asked ifthe workgroup proposal requires the 
state to ferret out the information. Mr. Fingerhut thought the workgroup proposal 
requires the state to divulge the information within the state's possession or control 
and the state has knowledge of the existence of the information. Judge Perry 


expressed his concern that someone may interpret this language as an affirmative 
obligation to send out a "facts net" to different offices to find out whether they 
have used the witness as an informant. Mr. Fingerhut replied that this is the spirit 
of the workgroup' s language, but not the FP AA language. 


Mr. Cameron noted that the language does not limit it to Florida. Does this 


mean any state in the country? How would you do that? Mr. Fingerhut said the 
workgroup expected that the prosecutor would put forth a good faith effort to 


gather the information by sending an email to other prosecutors or make phone 


calls. 


Mr. Cameron reminded the members that there are two categories of 
witness. There are jailhouse informants and regular informants. This portion of 


the rule should come down to having to disclose what the prosecutor actually 


knows. 


Mr. Acosta pointed out that many of the Commission recommendations are 


carefully calibrated to address resource concerns. We should prioritize the 
recommendations in relation to resources. At what point do we want to step back 


and look at resources? The resources required to implement an informant database 
would be huge, especially when you already have depositions. A deposition can be 


used to gather this information. 


Judge Barzee said she agreed with Mr. Acosta. She suggested that the term 


"known" be inserted after the word "informant's" and before the word "prior." 


The sentence would read: "The informant witness' known prior history of 
cooperation, including the case name, number, and jurisdiction in which the 
informant witness has previously testified." Ms. Barzee said that as access and 
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databases become available, what constitutes a known prior history will develop. 


Ms. Barzee did not think the FPAA proposal was what the Commission was 


looking for. 


Ms. Daniels thought that the workgroup recommendation may be a little too 


broad. Some of these informants are regular customers. With existing resources it 


is not onerous for a minimal inquiry to be made within the office of the state 


attorney. She asked how difficult it could it be for prosecutors to send an email to 


their own office. She said she was not trying to make the prosecution go on a hunt. 


It is not unreasonable to put in some minor requirement that the office look to see 


if an informant was used. 


Mr. Coxe advised that the term "prosecuting authority" was used because 


Mr. King did not have a problem sending an email within his own office. Mr. 


Coxe said he did not know what the cost of an informant database would be. He 


noted that FDLE had one. He thought the Commission would be well served to 


recommend that law enforcement explore creating a statewide database. 


Mr. Ramage told the Commission that the FDLE database is a case 


management database solely for the use ofFDLE. The information regarding the 


testimony of an informant witness would not surface on a query. The database is 


an investigative report database and not shared with other law enforcement 


agencies. Mr. Ramage noted that these types of databases are quite expensive. He 


said databases have to be managed and be maintained with personnel and 


equipment. For all the state law enforcement agencies to have a database would be 


expensive. The FDLE database cannot be expanded for law enforcement use 


because it was not created for that purpose. 


Mr. Fingerhut pointed out that the FP AA recommendation states "actually 


known to the prosecuting authority." This differs from the workgroup 


recommendation. Mr. Fingerhut asked if the consensus of the members was on the 


"informant' s prior history of cooperation" as shown in the FP AA version. 


Mr. Acosta believed that ifthe Commission adopted the proposal there 


would be hundreds of emails a week being sent by prosecutors. These are large 


offices that are already overburdened. If there is a failure to respond there would 


be a rule violation. Before we put this on the prosecution we need to be very 
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careful. This could be an onerous situation that will tie up offices and create 
litigation. 


Mr. Cameron noted that there would be a need for two databases. The 
confidential informant database is not shared by anyone to protect the informant 
and the integrity of the case. There are thousands of street level informants and we 
do not want internal leaks. We don't even want our own employees to know who 
the narcotics officer is talking to. A jailhouse informant is different. If there is a 
way to create a database that is one thing. But, we are not clarifying the two types 
of informants in the proposal. 


Mr. Fingerhut said that the workgroup was sensitive to the issue of 
confidential informants. The informant that the rule proposal addresses is an 
informant in custody. 


Ms. Barzee commented that there are reasons to protect a confidential 
informant. There are times when law enforcement will not divulge the identity of 
the informant. But once the informant is no longer confidential and the person is 
listed as a witness we are in a different ball park. The street level informant might 
be a resource that law enforcement never wants to reveal, but once you put that 
person on the stand, there are rights that the criminal defendant has. 


Judge Perry said the Commission was putting disclosure of the informant 
witness on the front burner, not the back burner. He said he knew of no 
jurisdiction that keeps a database on informants. Florida is one of the most liberal 
states with regard to discovery that is given to defendants. The defense can take 
that person's deposition and take advantage of Florida's public records law. There 
are numerous opportunities to narrow the scope of the inquiry and find out 
information. To require a database is just not realistic. We can't even get 
appellate records to the court of appeals. The courts are just getting by on .07% of 
the state budget. Judge Perry thought that the changes the Commission are 
recommending has taken care of about 95% of the evils that have been caused. The 
question before the Commission is which of the two versions the Commission 
should recommend. 


Mr. Fingerhut pointed out that the FP AA proposal is limited to the prior 
history of the informant witness' history of cooperation actually known to the 
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prosecuting authority. Mr. Fingerhut said that Mr. King was willing to accept on 
behalf of the FP AA that the term "known" is acceptable. Mr. Coxe asked known 


to whom? Mr. Acosta asked whether the information was known to the individual 
prosecutor or the entire office. 


Mr. Smith said he was willing to accept the FPAA version. 


Mr. Cervone spoke on behalf of the FPAA. He said requiring an entire 


office to have imputed knowledge of the information, or to attempt to ascertain if a 


witness had testified in the past would create an impossible situation. He noted 


that he could have an assistant resign the day before an email might be sent out. 


On a daily basis, his prosecutors are in court or otherwise out of the office. 


Mr. Coxe asked what the point is if the prosecutor has never dealt with this 
informant. He asked what obligation the assistant state attorney had to find the 


information. Mr. Cervone said the defense has the obligation to ask questions at a 


deposition. Mr. Cervone said he could see where the individual prosecutor had an 


obligation to find out. But circulating an email or making phone calls is too broad. 


Mr. Acosta said the prosecuting authority is the office thus making any 


employee aware of the disclosure requirement. Ifyou say that you are imposing an 
affirmative obligation this would extend even if a person has left the office. Mr. 


Cervone said this is just not doable. 


Judge Perry asked why this information could not be divulged during a 


deposition of the witness. Ms. Daniels responded by saying the witness is not 


always truthful. Judge Perry replied that the Commission was placing an 
affirmative duty to have the prosecutor find out the information. 


Mr. Fingerhut wondered ifthere was a minimal consensus to use the term 


"prosecutor" rather than "prosecuting authority." He asked ifthat amendment 


would affect other parts of the rule. He said he preferred keeping the language 
"prosecuting authority." 


Judge Perry commented that in the future he strongly recommended that a 


database be kept regarding informants who testify. But he recognized that getting 


agencies to do this is something that might not occur. 
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Judge Perry reminded the members that the Commission discussion was 


now centered on the informant's prior history of cooperation. This history could 


be something that is the possession of the prosecutor, or the prosecutor's office, or 


even outside the office. 


Mr. Acosta asked Mr. Fingerhut ifhe was willing to change the language in 


the proposal to substitute the term "prosecutor" for the term "prosecuting 


authority." Mr. Fingerhut felt more comfortable leaving the wording as is. 


Mr. Acosta move to amend to change "prosecuting authority" to 



"prosecutor." The motion passed by a vote of 10 to 6. 



The Commission then voted 16 to 2 to recommend the following language 


for criteria 5. "The informant witness' prior history of cooperation, in return for 


any benefit, actually known to the prosecutor." 


Criteria 6. (Listed as number 5 on the side-by-side). Mr. Fingerhut directed 


the Commission's attention to the following language: "Any other evidence 


relevant to the informant witness' credibility." This proposal of the workgroup 


was rejected by the FPAA. Mr. Fingerhut explained that the workgroup culled this 


out of the thirty ofmore things to choose from. He said the group did not think the 


language would hurt. 


Mr. Coxe asked if this sentence was rejected by the Commission when 


approving the language in criteria # 4 which states: "Whether the informant 


witness has received anything in exchange for his or her testimony." Judge Perry 


thought that Mr. Coxe made a good point. 


Ms. Barzee said she understood the purpose of the language, but Brady and 


Bagley (US. v. Bagley, 473 U.S. 667 (1985)), already require this. The state has to 


provide this about any witness. It might be misinterpreted to mean just informant 


information, not everyone. 


Mr. Fingerhut agreed with Ms. Barzee, but thought the Commission needed 


to do more. He thought that Brady has not stopped violations. He asked how it 


could hurt to send this message. He noted that much of what the workgroup had 


done could be said to be redundant, but the group was trying to highlight things to 


reduce wrongful convictions. 
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Judge Perry thought that perhaps the Commission could minimize some of 


these things when professional responsibility is discussed. He said that you would 


be surprised to see what is not asked on depositions. He was not in favor of the 


language in the proposal. He said that hopefully through mandatory education 


requirements, we can minimize some of these problems. 


Mr. Smith said this was an invitation to disaster. It is an impossible 


standard. He moved to reject the paragraph. The motion to reject the 


recommendation passed the Commission by a vote of 15 to 3. Mr. Fingerhut, Mr. 


Nunn (proxy vote by Mr. Fingerhut) and Ms. Daniels voted in favor of the 


workgroup proposal. 


(Staff notes: Final approved amendment to rule 3.220) 


3.220(b) (I) (A) (i) 


(8) informant witnesses, whether in custody, who offer testimony concerning the 


statements ofa defendant concerning the crime for which the defendant is tried. 


Or 


(8) informant witnesses, whether in custody, who offer testimony concerning the 


statements ofa defendant relevant to the crime for which the defendant is being 


tried. (Mr. Reyes) 


Or 


(8) informant witnesses, whether in custody, who offer testimony concerning the 


statements ofa defendant concerning the issues for which the defendant is being 


tried. (Mr. Coxe) 


There was no formal vote by the Commission to adopt any one ofthe three 


variations. It appears that the version suggested by Mr. Coxe addressed the 


concerns ofWilliam's Rule evidence that was raised by both Mr. Coxe and Mr. 


Reyes. Mr. Coxe 's amendment covers the concerns ofMr. Reyes by substituting the 


term "issues "for the term "the crime. "Mr. Fingerhut commented immediately 


after the amendment offered by Mr. Coxe that there were no objections and he then 


moved on to subdivision M ofthe rule. 
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3.220(b)(J) 


(M) whether the state has any material or information that has been 

provided by an informant witness, including: 



(i) the substance ofany statement allegedly made by the defendant 

about which the informant witness may testify; 



(ii) a summary ofthe criminal history record ofthe informant 

witness; 



(iii) the time andplace under which the defendant's alleged statement 
was made; 


(iv) whether the informant witness has received, or expects to receive, 
anything in exchange for his or her testimony; 


(v) the informant witness 'prior history ofcooperation, in return for 


any benefit, actually known to the prosecutor. 


Committee Notes 


2012 Amendment. 3.220(b)(J)(M)(iv) The committee recognizes the 


impossibility oflisting in the body ofthe rule every possible permutation 
expressing an offer by the state to the informant witness. Although the term 
"anything" is not defined in the rule, the following are examples ofoffers that may 


be considered by the trial court in determining whether the state has complied with 
its discovery obligations. The term "anything" includes, but is not limited to, any 


deal, promise, inducement, pay, leniency, immunity, personal advantage, 
vindication, or other benefit that the prosecution, or any person acting on behalfof 
the prosecution, has knowingly made or may make in the future. 


V. Scientific Evidence 


Judge Perry refreshed the memories of the Commission members with 
regard to what recommendations were approved by the members at the March 12th 


meeting. 


1. The Commission recommends that the Criminal Justice Standards and 


Training Commission establish a program for crime scene technicians to be 
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certified by written examination, and further continuing testing be performed, in 
order to retain certification. 


2. The Florida Legislature should provide more funding to the Florida 



Department ofLaw Enforcement for DNA testing as recommended by the 

department. 



3. The Florida Bar should provide continuing education for state attorneys 
and public defenders regarding the introduction of scientific evidence at trial. 


4. The Florida Legislature should increase funding for public defenders to 



use FDLE crime laboratories or increase funds to public defenders for private 

testing. 



In the alternative, the Commission recommends: 


4. The Florida Legislature should provide more funding to public defenders, 


regional counsel, and conflict counsel to use FDLE crime laboratories or increase 


funding for public defenders for private testing. 


Judge Perry pointed out that the members also discussed other possible 


recommendations at the March meeting, but did not vote on the proposals. 


1. Education for judges on the admissibility of expert testimony regarding 
scientific evidence. 


2. State Attorneys should notify FDLE if a case is dismissed or ends in a 


plea agreement so evidence is not unnecessarily tested at their laboratories. 


Ms. Daniels recommended that the following language be used with regard 


to public defender funding: "The Florida Legislature should ensure adequate 


funding for due process services for public defenders, conflict counsel, and 


regional counsel for the use ofFDLE and private crime laboratories. 


Mr. Smith asked how often the public defenders use the services ofFDLE. 


Ms. Daniels said the labs are normally used for postconviction testing. The court 


orders FDLE to do the testing. She said she has had cases where the courts will 
not order the use of a private lab, but will order the use ofFDLE. 
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In response to questions from Mr. Cameron, Ms. Daniels explained that the 


state attorneys can ask FDLE to test for free. But both the public defenders and 


state attorneys have due process funds. Mr. Cameron said he was looking for some 


equality for testing. He cited the James Bain case. Mr. Bain asked for DNA 


testing five times before his request was granted. Ms. Daniels noted that her office 
could use some ofher limited funds for testing. 


Mr. Acosta asked ifthe only difference between recommendations four and 


five was the addition of regional and conflict counsel. 


Mr. McBumey asked how much funding was required. Ms. Daniels said 


that eighteen million dollars was appropriated five years ago. Funding has not 
been an issue until this year. Mr. Smith asked if that number was just for public 


defenders. Ms. Daniels responded yes. She said she did not know the number for 
conflict and regional counsel. 


A motion was made and seconded to approve the following 


recommendation: "The Florida legislature shall provide adequate funding for due 


process services to the public defenders, conflict counsel, and regional counsel for 
the use ofFDLE crime laboratories or private laboratories." The motion was 


approved by a unanimous vote of the Commission. 


Judge Perry noted that there were two remaining recommendations: (1) 


education for judges and (2) state attorneys notifying FDLE when a case was 


closed. 


Judge Perry said there was no disagreement that judges should be educated. 
Judge Silvernail noted that scientific evidence was not part of the curricula for the 


new judges. It is part of the annual education conference for circuit judges. Judge 


Perry suggested the Commission recommend that the New Judges College provide 


education on the admissibility of expert testimony. This recommendation passed 


by a unanimous vote of the Commission. 


Ms. Daniels suggested that a better method of notifying FDLE when a case 


was closed could be by an electronic method. The reality is that telephone calls 


really won't happen in a busy world. 
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Mr. McBurney noted that when he was an assistant state attorney he used a 
check list to notify FDLE. 


The Commission was unanimous in recommending that FDLE be notified 
by the state attorney. 


Judge Perry used his PowerPoint to advise the members on the issue of who 


the FDLE crime laboratories worked for. He directed the members to Tab 3 of the 
materials which addressed this issue. 


Judge Perry noted which recommendations were approved by the 



Commission. This includes education for new judges, along with the state 



attorneys notifying FDLE when a case is closed. He asked if there was anything 



else that should be included in the recommendations. 



Ms. Daniels said she had re-read the minutes of the March meeting. She 


was satisfied that the evidence that goes through FDLE is being handled 


professionally. Ms. Daniels then said she had reviewed her comments about 


invalid scientific evidence such as the use of a canine. She noted that there are 


areas of alleged science that come along and later we find it is not valid. We have 


not addressed this. Judge Perry said this was one of the reasons we included 


educational requirements for judges, state attorneys and defense attorneys. These 


"sciences" can be attacked. The idea of increased funding was to allow defense 


counsel to bring in experts to counter this. The Florida legislature tried to do this 


the last time around by changing the standard for the admissibility of expert 
witnesses. As it stands now, an expert can render an opinion. Maybe we need to 


amplify in the report to show the new emerging forms of technology need to be 
addressed. 


Judge Perry than asked if there were any suggestions other than what was 


just discussed. Ms. Daniels thought there should be a presumption of some kind 


that if there is evidence that has not gone through an accredited crime laboratory it 
should be not be admissible. Judge Perry cited the Marsh v. Va/you opinion (977 


So2d 543 (Fla. 2007)). Judge Perry noted that Florida adheres to the Frye test but 


only where the expert opinion is based on new or novel scientific techniques. 


Judge Perry noted that most expert opinion testimony is not subject to Frye, such 


as an opinion based only on the expert's experience and training. Judge Perry 
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commented that the problem with the dog cases is that the witness John Preston 


flat out lied and said the dog could do what it could not do. Ifyou are morally 


corrupt, this is going to happen. This problem can occur in any discipline. Judge 


Silvernail opined that ifFlorida had strictly applied the Frye standard we might not 


have accepted mitochondrial DNA. We need to be very care when considering 


changing the standard for admissibility. He noted that the legislature looked at 


changing the standard and did not do it. Mr. Smith concurred. He said the beauty 
ofFrye is that it does have some flexibility and allows for other tests. It is not 


perfect, but it is better than some of the alternatives. Whenever you change the 


rules, death row inmates especially will challenge the change. There will always 


be alchemy and quackery when it comes to "scientific" evidence. Mr. Smith said 


he could remember the time that he did not even know what DNA was. If the 


methodology is there, the science will follow. He suggested that the Commission 


had done about as good as it could, and we have to trust the system. 


VI. Evidence Preservation 


Commission members expressed concern about preserving evidence that 
contain DNA evidence. Judge Perry presented the following information via a 


PowerPoint: 


Defendants who have been convicted or who have entered a plea of guilty or 


nolo contendere after 2006 may petition for post-sentencing DNA testing under the 


Florida statutes. 


Governmental entities and law enforcement agencies are accumulating more 


physical evidence and storing it for longer periods of time. This is causing fiscal 


issues and physical storage/extra personnel issues. 


To address physical evidence accumulation, in 2010 the Florida Legislature 


introduced Senate Bill 2522, but the bill died in committee. Senate Bill 2522 
would have redefined current statutory requirements for governmental entities' 


preservation of evidence that may contain DNA. The bill contained the following 


language: 


Governmental entities shall preserve physical evidence potentially 


containing biological evidence on which a post-sentencing testing ofDNA may be 
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requested if that evidence is secured in relation to an investigation or prosecution 
of: 


a serious crime for the period of time that the serious crime remains 

unsolved; or 



a serious crime for the period of time that an individual is incarcerated based 
on a conviction for that serious crime and is in the custody of an evidence-holding 
agency in this state on July 1, 2010. 


In a case in which the death penalty is imposed, the evidence shall be 



maintained for 60 days after execution of the sentence. In all other cases, a 



governmental entity may dispose of the physical evidence if; 



the term of the sentence imposed in the case has expired and no other 



provision of law or rule requires that the physical evidence be preserved or 



retained; or 



the physical evidence is of such a size, bulk, or physical character as to 


render retention impracticable. When such retention is impracticable, the 


governmental entity shall remove and preserve portions of the material evidence 


likely to contain biological evidence related to the serious crime in a quantity 


sufficient to permit future DNA testing before returning or disposing ofthe 


physical evidence. 


Upon written request by the defendant in a case of a serious crime, a 


governmental entity shall prepare an inventory of biological evidence that has been 


preserved in connection with that case. 


Judge Perry discussed next Section 925 .11, Florida Statutes (2011) that 


addresses DNA testing in Florida. Subsection (4) of the section deals with the 


preservation of evidence. In 2006, the Florida Legislature eliminated the time 
limitations in which a person can file a petition seeking postconviction DNA 


testing. It now appears that the government must preserve evidence until the end 
of a defendant's sentence, because a defendant could potentially petition for the 


testing at any time. It is also important to note that in 2006, the legislature allowed 


people who entered a plea of guilty or nolo contendere to felony charges to also 


seek postconviction testing. Together, these amendments have led to more 
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physical evidence being retained for the possibility ofDNA testing. Subsection ( 4) 
of the statute reads: 


Governmental entities that may be in possession of any physical evidence in 
the case, including, but not limited to, any investigating law enforcement agency, 
the clerk of the court, the prosecuting authority, or the Department of Law 


Enforcement shall maintain any physical evidence collected at the time of the 
crime for which a post-sentencing testing ofDNA may be requested. 


In a case in which the death penalty is imposed, the evidence shall be 
maintained for 60 days after execution of the sentence. In all other cases, a 


governmental entity may dispose of the physical evidence if the terms of the 
sentence imposed in the case has expired and no other provision of law or rule 


requires that the physical evidence be preserved or retained. 


Judge Perry advised the Commission that staff for the legislature had 


recommended amendments to s. 925.12, Florida Statutes. 


(1) Recommend amending statute 925 .12 to provide notice prior to disposal of 


evidence for cases that ended in a plea after 2006 (the recommendation provides a 
procedure for the state to be able to dispose of evidence in felony cases for 
defendants who entered a plea ofguilty or nolo contendere after 2006). 


(2) Recommend that the defendant file a written request for evidence retention in 
plea cases going forward (to be completed within 30 days after the plea is entered 
if there is no written request, the state may dispose ofphysical evidence in the case 
90 days after the plea was entered). 


Judge Perry educated the members on Florida Rule of Criminal Procedure 
3.1 72( d). This rule comes into play when a defendant enters a plea before the 
court. Subdivision ( d) of the rule states: 


Before accepting a defendant's plea ofguilty or nolo contendere to a felony, 


the judge must inquire whether counsel for the defense has reviewed the discovery 
disclosed by the state, whether such discovery included a listing or description of 


physical items of evidence, and whether counsel has reviewed the nature of the 


evidence with the defendant. The judge must then inquire of the defendant and 


counsel for the defendant and the state whether physical evidence containing DNA 
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is known to exist that could exonerate the defendant. Ifno such physical evidence 


is known to exist, the court may accept the defendant's plea and impose sentence. 


If such physical evidence is known to exist, upon defendant's motion specifying 


the physical evidence to be tested, the court may postpone the proceeding and 


order DNA testing. 


Judge Perry advised that in his circuit there is a form in the court file signed 


by the state and defense. Judge Perry said he makes a specific inquiry in open 


court. Some courts just rely on the form. Judge Perry noted that there used to be 


time limits for DNA testing. These limitations have gone by the wayside. 


Judge Perry said that the bottom line is there is a balancing interest between 


keeping anything and everything for testing. 


Ms. Daniels suggested that the Commission leave things right where they 


are. She was concerned that any changes could possibly allow for evidence to be 


destroyed. Ms. Daniels commented that from an innocence standpoint the cost is 


something we have to bear. If there is evidence that may show innocence, we 


should keep it. 


Dean Acosta inquired if SB 2522 was a joint recommendation between the 


Innocence Project ofFlorida and the FPAA. Mr. Garringer explained that he had 


spoken to Mr. Seth Miller, the Executive Director of the Innocence Project, who 


had voiced opposition to the bill. Ms. Daniels noted that the Project and the 


Florida Public Defenders Association were in a workgroup, but when the bill came 


out both the Innocence Project and the association were against the changes made 


to the final product. 


Judge Perry asked Mr. Cameron to shed some light on the issues and asked 


if the Commission was in safe waters to leave things the way they are. Mr. 


Cameron said that evidence preservation is always an issue with law enforcement. 


However, there is no cry by law enforcement that something be done. He said that 


we don't know what the science will be in twenty years. It is just a burden that law 


enforcement has to carry in serious cases. 
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Judge Silvernail asked ifthere was a central depository for evidence in death 


penalty cases. Ms. Snurkowski explained that there was a central repository for 


case files, but not for physical evidence. 


Mr. Ramage commented from the standpoint ofFDLE. DNA science is 


evolving. In the future we are going to see touch DNA. Ifwe have that, what do 


you not keep from a crime scene? The more complete the DNA testing, the more 


evidence you have to keep. Part of the problem is that folks try to get DNA testing 


even when eyewitness identification is not an issue. He advised the Commission 


to not make a recommendation that will be obsolete. Judge Perry said he thought 


the provisions in section 925.11, Florida Statutes, were adequate. 


Mr. Cameron asked about a possible recommendation for adequate funding 


to preserve DNA evidence in capital cases. He thought perhaps it would be a good 


idea to recommend a central depository for evidence.taken at the crime scene. If 
there was a depository maintained by the state it would provide some relief for the 


law enforcement agencies. Judge Perry said the Commission could recommend 


that for small counties. Mr. Cameron said perhaps it could be done by circuit. Mr. 


Acosta moved that Mr. Cameron's suggestion be adopted as a recommendation of 


the Commission. Mr. Acosta changed his motion to recommend that regional or 


state facilities be provided to store evidence where the sentence imposed by the 


court is thirty years or greater, or death. Mr. Cameron suggested that the storage 


facilities not include evidence seized in unsolved cases. 


Mr. Ramage noted that in the old days before DNA, after conviction the 


evidence was destroyed. Now with DNA the evidence is sent back and is being 


stored. Post conviction regional storage facilities would ease the storage by local 


agencies. 


Judge Perry said that with the advent of the science of DNA testing, where 


there has been a conviction, all evidence should be stored by the state in a central 


depository until the time limits of s. 925.11 expire. 


The Commission then discussed that adequate funding would have to be 


provided by the legislature to maintain regionally stored DNA evidence. Judge 


Perry said good luck in getting any funding. He noted that there is a chain of 


custody issue when evidence is transferred back and forth. 
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Mr. Ramage explained that before DNA was available, the evidence was just 
flushed out. Now that is not the case, and it is the submitting agency that has the 


responsibility for storage of the evidence. He thought that postconviction regional 


storage facilities would reduce pressure on local agencies to maintain physical 
evidence. 


Judge Perry inquired whether the Commission wanted to say that all 

evidence subject to DNA testing, where there has been a conviction, should be 



stored at a central state repository and kept there until the time limits under s. 

925.11 have expired. 


Representative McBurney asked about the fiscal impact. Dean Acosta noted 
that there is a fiscal impact now for local agencies to store the evidence. It might 


save money to have a central repository. 


Judge Perry said that one problem you face is that you are going to need a 


gigantic warehouse that is climate controlled. There will need to be individual 


lockers and a computer system and people there to maintain and monitor the 


evidence for a very long period of time. At the expiration of a defendant's 
sentence, somebody is going to have to be responsible for obtaining a court order 


to destroy the evidence. Mr. McBumey commented that this proposal would be 


very expensive. 


Ms. Pate reminded everyone that there was a motion on the floor. She 


suggested instead ofa vote on the motion, perhaps the Commission should just 
include a commentary on the issue in the final report acknowledging there is a 


future need. The recommendation could be that the legislature should continue to 


work on its efforts in preserving DNA evidence. 


Mr. Acosta withdrew his motion. Judge Perry suggested that the 


recommendation be that the legislature continues its work in evidence preservation 
that could lead to exoneration of defendants. Mr. Reyes moved that the 


Commission make that recommendation to the Florida Legislature. The motion 


passed by a unanimous vote. 
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Mr. Cameron asked ifthe Commission would consider discussing courtroom 


procedure. Judge Perry said that would be covered under professional 


responsibility. 


VII. Professional Responsibility 


Mr. Coxe asked ifthe members could agree to focus on prosecutors and 


defense attorneys. If the lawyers are not trained all that leads to is ineffective 


defense attorneys and prosecutors. Mr. Coxe wanted to confine the subject matter 


to just those two roles. A motion was made and seconded. The Commission voted 


unanimously to limit the topic to prosecutors and defense counsel. Staff was 


directed to provide bullet points from the materials gathered for the topic. 


Mr. Coxe pointed out that no one on the Commission gets to say "we don't 


have the money." Judge Perry said that all of this has to do with training. 


Ms. Snurkowski asked if someone from The Florida Bar could address the 


Commission regarding attorney discipline with regard to prosecutors and defense 


attorneys. She noted that there is a duty to report misconduct. She asked if 


perhaps a Bar representative could explain the process. 


Mr. Reyes said that perhaps one or two experienced defense attorneys who 


do the work could appear before the Commission. 


Judge Perry noted that the $15,000 cap on a first degree murder case to be 


paid to conflict counsel just does not get it. He said you get what you pay for. 


Some judges have refused to stay within the cap and the fees have exceeded the 


cap by millions of dollars in a few circuits. 


Mr. Coxe pointed out that lawyers who are unskilled are representing clients 


who can receive forty of fifty year terms of imprisonment. He said this was a huge 


issue and he did not know how the Commission was going to manage it. He noted 


that the National Law Journal is now going to name individual lawyers involved in 


misconduct. 


Mr. Smith noted at least there are minimal qualifications for capital cases. 


What troubled him were things like 10-20-life and enhancers. What you have is 
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someone who is over his or her head in these types of cases. Mr. Smith said he 
never thought that regional counsel was a good idea. In the end, we will end up 


with more conflict cases. The public defender gets first pick of the defendants. 
Regional gets the second pick and then you get conflict attorneys who end up with 


the tough case. He said the system is designed almost backward. 


Ms. Daniels said she would not be doing her duty unless she raised the issue 
of caseloads noted in the Bench/Bar recommendations. 


The Commission agreed to hold the next meeting in Tampa on May 21 st and 


22nd, 2012. Judge Perry asked the members to send any recommendations for the 


next meeting to staff 


VIII. Adjournment 


The meeting was adjourned at 2:32 p.m. 
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Professor Fingerhut's Workgroup on Rule 3.220 



• 	 The workgroup studied Florida's Rule of Criminal Procedure 3.220 to 
see if it should be amended to address informants and/or jailhouse 
snitches discovery more specifically 


• 	 The workgroup was in agreement that the rule could be more specific 
when it came to disclosing information from incarcerated informants ­
it created a category called "informant witnesses" and came up with 
work product with proposed changes through phone conferences 


• 	 The Florida Prosecuting Attorneys Association (FPAA) also drafted 
work product with proposed changes to Rule 3.220 and shared it with 
the workgroup 


• 	 We will now have a presentation from Professor Fingerhut on his 
workgroup's recommendations 
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Scientific Evidence 

Commission Recommendations 



• 	 1. The Commission recommends that the Criminal Justice Standards and 
Training Commission establish a program for crime scene technicians to be 
certified by written examination, and further continuing testing be performed, 
in order to retain a certification 


• 	 2. The Florida Legislature should provide more funding to FDLE for DNA 
testing- as discussed by Assistant Commissioner Madden in his presentation 


• 	 3. The Florida Bar should provide continuing education for state attorneys 
and public defenders regarding the introduction of scientific evidence at trial. 


• 	 4. The Florida Legislature should increase funding for public defenders to 
use FDLE crime labs or increase funds to public defenders for private testing 


-or­


• 	 5. The Florida Legislature should provide more funding to public 
defenders, regional counsel, and conflict counsel to use FDLE crime lab 
laboratories or increase funding for public defenders for private testing 







Possible Commission Recommendation 



•Education for judges on the adinissibility of 

expert testiinony regarding scientific evidence 



•State Attorneys' Offices should notify FDLE if a 
case is disinissed or ends in a plea agreeinent so 
evidence is not unnecessarily tested at their 
laboratories 


•Criine Scene Investigators should be certified by 
a written exain, and have continuing education 







Issue: Increased Funding for Public Defenders for 

DNA Testing 



• 	 Florida statute 943.33 provides that state laboratories "shall also be made 
available to any defendant in a criminal case upon showing of good cause and 
upon order of the court with jurisdiction in the case:' 


• 	 "Good cause" as defined by the statute: court determination that the laboratory 
service sought is anticipated to produce relevant and material evidence, is 
within the capabilities of the lab, is not unduly burdensome, and the service 
cannot be obtained from any qualified private or non-state operated laboratory 
within the state or otherwise reasonably available to the defense. 


• 	 Potential options: Amend 943.33 to require public defenders to use FDLE labs 
first and recommend increased funding -or- recommend additional funding 
for public defenders to continue using private laboratories as the first resource 
for evidence testing if such funding is needed. 







Final note: FDLE Member Code of Ethics and 

ASCLD/LAB Ethics 



FDLE: 
• 	 Serve the interests of justice impartially, equitably, consistently and with 


discretion 
• 	 Conduct myself in a manner that reflects our core values of service, integrity, 


respect and quality 
• 	 Treat all citizens with fairness, courtesy, respect and dignity 
• 	 Accept complete and total responsibility for my words, decisions and actions 


ASCLD/LAB: 
• 	 Professionalism- independent, impartial, detached, objective, due diligence 
• 	 Competency & Proficiency- properly train, proficiency tests, and learn new 


techniques to keep up with scientific advances in the field 
• 	 Clear Communications- accurately present qualifications and results, testify to 


conclusions only when they are based on good scientific principles 











Evidence Preservation in Florida 



• 	 Defendants who were convicted ( s. 925.11) or who have entered a plea of 
guilty or nolo contendere after 2006 (s. 925.12) may petition for 
postsentencing DNA testing under Florida statutes 


• 	 Governmental entities and law enforcement agencies are accumulating 
more physical evidence and storing it for longer periods of time­
causing fiscal issues, and physical storage/extra personnel issues 


• 	 To address physical evidence accumulation, in 2010 the legislature 
introduced Senate Bill 2522- it died in committee 


• 	 SB 2522 was a collaboration between the Florida Association of Police 
Chiefs and the Innocence Project of Florida- it would have redefined 
current statutory requirements for governmental entities' preservation 
of evidence that may contain DNA 







Florida Statute 925.11-Postsentencing 

DNA testing 



• 	 (4) PRESERVATION OF EVIDENCE 


• 	 (a) Governmental entities that may be in possession of any physical 
evidence in the case, including, but not limited to, any investigating law 
enforcement agency, the clerk of the court, the prosecuting authority, or 
the Department of Law Enforcement shall maintain any physical 
evidence collected at the time of the crime for which a 
postsentencing testing of DNA may be requested. 


• 	 (b) In a case in which the death penalty is imposed, the evidence shall be 
maintained for 60 days after execution of the sentence. In all other cases, a 
governmental entity may dispose of the physical evidence if the terms of 
the sentence imposed in the case has expired and no other provision of law 
or rule requires that the physical evidence be preserved or retained. 







SB 2522 Amendment to s. 925.11 for Evidence 

Preservation 



~ 	 Preservation of Evidence 
(a) 	Governmental entities shall preserve physical evidence potentially containing 


biological evidence on which a postsentencing testing of DNA may be 
requested if that evidence is secured in relation to an investigation or 
prosecution of: 


i. 	 A serious crime for the period of time that the serious crime remains unsolved; 
or 


2. 	 A serious crime for the period of time that an individual is incarcerated based 
on a conviction for that serious crime and is in the custody of an evidence­
holding agency in this state on July 1, 2010. 


(b) In a case in which the death penalty is imposed, the evidence shall be 
maintained for 60 days after execution of the sentence. In all other cases, a 
governmental entity may dispose of the physical evidence i( 







Continued 



• 	 h_ The term of the sentence imposed in the case has expired and no other 
provision of law or rule requires that the physical evidence be preserved or 
retained: or 


• 	 2. The physical evidence is of such a size, bulk, or physical character as to 
retention impracticable. When such retention is impracticable, the 
governmental entity shall remove and preserve portions of the material 
evidence likely to contain biological evidence related to the serious crime in a 
quantity sufficient to permit future DNA testing before returning or disposing 
of the physical evidence. 


• 	 ( c) Upon written request by the defendant in a case of a serious crime, a 
governmental entity shall prepare an inventory of biological evidence that has 
been preserved in connection with that case. 







Florida Rule of Criminal Procedure 3.172­
Acceptance of a Guilty or Nola Contendere Plea 



• 	 DNA Evidence Inquiry: Before accepting a defendant's plea of guilty or nolo 
contendere to a felony, the judge must inquire either counsel for the defense 
has reviewed the discovery disclosed by the state, whether such discovery 
included a listing or description of physical items of evidence, and whether 
counsel has reviewed the nature of the evidence with the defendant. The judge 
must then inquire of the defendant and counsel for the defendant and the 
state whether physical evidence containing DNA is known to exist that could 
exonerate the defendant. If no such physical evidence is known to exist, the 
court may accept the defendant's plea and impose sentence. If such physical 
evidence is know to exist, upon defendant's motion specifying the physical 
evidence to be tested, the court may postpone the proceeding and order DNA 
testing. 







Options/Recommendations of Senate Staff 



• 	 Recommend amending statute to provide notice prior to disposal of 
evidence for cases that ended in a plea after 2006 (the recommendation 
provides a procedure for the state to be able to dispose of evidence in 
felony cases for defendants who entered a plea of guilty or nolo 
contendere after 2006) 


• 	 Recommend that the defendant file a written request for evidence 
retention in plea cases going forward (to be completed within 30 days 
after the plea is entered- if there is no written request, the state may 
dispose of physical evidence in the case 90 days after the plea was 
entered) 
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California Commission on the Fair Administration 

of Justice 



• 	 Enactment of legislation to provide that when counties contract for indigent 
defense services in criminal cases, there shall be separate funding for accessing 
technology, criminal justice databases, legal research, travel expenses, forensic 
labs fees, data processing, modern exhibit capabilities, paralegals, 
investigators, and expert witnesses 


• 	 Full-time defense counsel should be compensated at rates equivalent to 
comparable prosecutors 


• 	 Police agencies should formulate policies to collect and deliver Brady material 
to prosecutors (exculpatory material that must be disclosed to the defense) 


• 	 Training programs for police on obligation to disclose Brady material to 
prosecutor 


• 	 District Attorneys Office should have a formal policy to govern Brady 
compliance 


• 	 Master list of all cases where police testified and there is credible information 
that may undermine confidence in the conviction 


I • 
i 







California (Cont.) 

• 	 Training programs for assistant state attorneys on how to follow Brady policies 
• 	 Court rule requiring notification of the Bar and the attorney's supervisor if an 


attorney is subject to an order of contempt, modification/reversal of judgment, 
imposition of judicial sanctions or a civil penalty 


• 	 Changing Code of Judicial Ethics to require that if a judge has personal 
knowledge of, or makes a finding of, lawyer misconduct, then the judge will 
also report it to the Bar and the attorney's supervisor 


• 	 The state Bar should disclose in it's Annual Report the number of disciplinary 
actions by county for prosecutors, public defenders, appointed lawyers and 
retained counsel 


• 	 Reconvene Commission on the Delivery of Legal Services to the Indigent 
Accused to make funding recommendations for indigent defense 


• 	 Law schools should have courses in legal ethics and continuing education 
programs on the obligation to report lawyer misconduct 


• 	 Reconvene Commission on Delivery of Legal Services to the Indigent Accused 
to study adequate funding of defense services 







Illinois Governor's Commission on Capital 

Punishment 



• 	 After a suspect has been identified, police officers should pursue all reasonable lines 
of inquiry, even if they point away from the suspect 


• 	 Police should list all exculpatory evidence and give prosecutors access to all of their 
investigatory materials 


• 	 Police on homicide cases should receive periodic training on forensic evidence, risks 
of false convictions in homicide cases, risks of relying on informants/accomplice 
statements, risks of false confessions, dangers of "tunnel vision", and interrogation 
techniques 


• 	 Education for judges on capital cases and funding for capital case defense, and a 
court rule requiring judges to have special training before trying capital cases 


• 	 Enhanced training and educational programs for lawyers and judges trying capital 
cases- there should be a certification process for judges trying capital cases 


• 	 Illinois Supreme Court should adopt rule defining what exculpatory evidence is- the 
recommended definition is under Recommendation 49, on page 119 of the excerpt 







Illinois (cont.) 

• 	 Law should require that any deals/benefits given to a witness must be in 


writing and disclosed to the defense 
• 	 Supreme Court Rules of Professional Conduct on the Special Responsibilities 


of a Prosecutor should be amended to add that after conviction, a prosecutor 
has the continuing obligation to disclose to the defendant's lawyer (or to the 
defendant) any evidence that tends to negate the guilt of the defendant or 
mitigate the defendant's capital sentence- Recommendation 71, wording on 
page 168 of excerpt 


• 	 The executive and legislative branches should improve the resources available 
to the criminal justice system to implement meaningful reforms 


• 	 Adequate funding should be provided to defense counsel in capital cases and 
the statutory hourly rate should more closely reflect actual market rates for 
lawyers 







Illinois (Cont.) 

• Capital Litigation Trust Fund provisions should be broadly 


construed so that public defenders, especially in rural 
areas, can secure additional counsel and reimbursement 
for reasonable trial expenses 


• Reduce student loan burdens and improve salary/pensions 
to retain qualified counsel in the criminal justice system 


• Judges should be reminded of their obligation to report 
violations of the Rules of Professional Conduct by 
prosecutors and defense attorneys to the Bar 







Massachusetts: Boston Bar Association 

Task Force 



• 	 Prosecutors' offices should provide formal training to new prosecutors on their 
discovery obligations and conduct periodic training for existing prosecutors 


• 	 Police departments and prosecutor's offices should provide formal training to 
police officers concerning their obligations to provide exculpatory evidence and 
establish means to ensure that exculpatory evidence is provided to prosecutors 


• 	 Prosecutors' offices should adopt "best practices" written policies for obtaining 
and disclosing exculpatory evidence, particularly in serious felony cases 


• 	 Defense counsel in serious felony cases (whether retained or appointed), 
should comply with Committee on Public Counsel Services Performance 
Standards and the statement of the Core Expectations for Defense Counsel 







New York State Bar Association 

Task Force on Wrongful Convictions 



• 	 The Task Force endorses the American Bar Association's Criminal Justice 
Association's Criminal Justice Section's Ad Hoc Innocence Committee to 
Ensure the Integrity of the Criminal Process recommendations: 


• 	 Ensure that defense counsel has adequate resources to investigate cases, 
including cases with heightened scrutiny (cases that rely on eye-witness 
identification, witnesses who receive any benefit in return for testimony, or 
the confession of a youthful or mentally incapacitated defendant) 


• 	 Require defense counsel to investigate circumstances indicating innocence 
regardless of the client's admissions or desire to plead guilty 


• 	 Require that defense counsel cooperate with successor counsel, including 
transfer of records and information 


• 	 Require defense counsel in all cases to meet the requirements enumerated 
in the ABA Standards for Criminal Justice Providing Defense Services 







New York (Cont.) 



• 	 Recommendations should be widely publicized by the New York State 
Bar Association, heads of all public defender agencies, administrators 
of assigned counsel plans, and malpractice insurance providers to 
those attorneys whom they insure 


• 	 Attorneys seeking to appointment to represent indigent defendants 
should be scrutinized more carefully 


• 	 Assigned counsel plan administrators should have adequate resources 
to monitor attorney performance and develop a structure which offers 
supervision and legal consultation to attorneys 







New York (Cont.) 
• 	 Bar associations should solicit experienced members of the criminal defense 


bar to make themselves available to fellow attorneys who seek advice 


• 	 Rules governing CLE credits should be amended to provide that attorneys who 
undertake the defense of criminal cases must certify that in each calendar year 
that they have taken a specified number of CLE hours devoted to criminal 
defense work 


• 	 Organizations which currently operate a resource center for public defenders 
and assigned counsel should be given additional resources that would enable 
them to increase their ability to provide guidance and counsel to any attorney, 
assigned or retained, who seeks assistance 


• 	 There should be an Independent Public Defense Commission to oversee the 
quality and delivery of public defense services 







Pennsylvania Advisory Committee on Wrongful 

Convictions 



• 	 Defense services for indigency should be standardized throughout the 
state 


• 	 Rather than the counties, the state should fund defense services for 
indigency and compensation for these attorneys should be adequate 
and uniform- also, student loan forgiveness for public service lawyers 


• 	 Prosecutorial offices should: implement internal policies that 
encourage ethical conduct; implement and enforce internal discipline 
when ethical standards are violated; develop other mechanisms to 
provide internal oversight to ensure the integrity of investigations, 
evidence development, trial and postconviction practices; and adopt 
guidelines and sanctions in instances where purposeful or otherwise 
egregious prosecutorial misconduct is discovered or revealed 







Pennsylvania (Cont.) 



• 	 Pennsylvania Supreme Court should adopt proposed amendments to Pa. Rules 
of Prof'l Conduct R. 3.8 (special duties of the prosecutor)- relating to new 
evidence of innocence 


• 	 A statutorily created commission should convene to periodically review: 
reforms adopted by other jurisdictions to ensure the integrity of their 
convictions; and any additional wrongful convictions in Pennsylvania based 
upon actual innocence after the exoneration to determine their causes and how 
to avoid their recurrence 


• 	 Prosecutors' offices should have implement internal policies (a "prosecutor's 
handbook")to encourage ethical conduct and enforce internal discipline 


I 







Texas Criminal Justice Integrity Unit 



• 	 Implemented a study that tracks recurring mistakes made by the 
defense bar - as a result of the study, the Texas Criminal Defense 
Lawyers Association agreed to develop a training program for lawyers 
and the Texas Court of Criminal Appeals set aside money from 
administrative funds to reimburse public defenders for travel expenses 
to attain training seminars 


• 	 The TCJIU recommends increasing training for attorneys who 
represent indigent clients 


• 	 The TCJIU also facilitated training for judges on the proper collection, 
preservation and storage of evidence 







Texas Timothy Cole Advisory Panel on Wrongful 

Convictions 



• 	 Texas should formalize the current work of the innocence projects that receive state 
funding to provide further detail in the projects' annual reports and distribute those 
reports to the Governor, Lieutenant Governor, Speaker of the House, and Chairs of 
the Senate Jurisprudence, House Corrections, House Criminal Jurisprudence and 
Senate Criminal Justice Committees. Report input should be solicited from other 
innocence projects, interested bar associations, judicial entities, law enforcement 
agencies, prosecutor associations, and advocacy organizations. 


• 	 Provide a full-time employee for the Task Force on Indigent Defense to administer 
these responsibilities 


• 	 Recommendation for Texas to have a discovery policy that is mandatory, automatic 
and reciprocal, and requires either electronic access to or photocopies of materials 
subject to discovery 







Innocence Commission for Virginia 
• 	 Virginia should amend its laws to mandate open discovery in criminal cases 


• 	 Law enforcement should train all officers to include all exculpatory (as well as 
all inculpatory) evidence in their reports and ensure that the information is 
given to prosecutors 


• 	 Law enforcement should train police officers to pursue all reasonable lines of 
inquiry in an investigation 


• 	 During initial training and refresher courses for experienced police officers, law 
enforcement should present studies of wrongful convictions to highlight the 
pitfalls of "tunnel vision" (focusing on only on one theory or suspect) 


• 	 General Assembly should adopt reforms of a 2004 report on the state of 
Virginia's indigent defense 







American Bar Association Recommendations for 

Defense Attorneys 



• 	 Provide adequate representation for death penalty defendants at all stages of 
proceedings, and allow defense to receive appropriate access to experts and other 
professionals. 


• 	 Capital defendants should receive competent and highly qualified representation. 


• 	 The selection and evaluation process for appointing counsel to indigent capital 
defendants should be from one independent authority that is jurisdiction-wide and 
appoints representation and maintains a roster of eligible lawyers for each phase of 
representation. 


• 	 Appointed counsel, experts, and professionals should receive fair and adequate 
compensation for their services. 


• 	 The jurisdiction should provide funds for the effective training, professional 
development, and continuing education of all members of the defense team, and 
attorneys seeking appointments should complete a training program that involves law, 
professional and ethical considerations, and trial preparation. 







American Bar Association Recommendations for 

Prosecutors 



• 	 Each prosecutor's office should have written policy governing the 
exercise of prosecutorial discretion 


• 	 Each prosecutor's office should establish procedures and policies for 
evaluating cases that rely upon eyewitness identification, confessions, 
or the testimony of jailhouse snitches, informants, and other witnesses 
who receive a benefit 


• 	 Prosecutors should fully and timely comply with all legal, professional, 
and ethical obligations to disclose to the defense information, 
documents, and tangible objects and should permit reasonable 
inspection, copying, testing, and photographing of such disclosed 
documents and tangible objects 







Continued 



• 	 The state should establish policies and procedures to ensure that 
prosecutors and others under the control or direction of prosecutors 
who engage in misconduct of any kind are appropriately disciplined, 
that any such misconduct is disclosed to the criminal defendant in 
whose case it occurred, and the prejudicial impact of any such 
misconduct is remedied 


• 	 The state should provide funds for the effective training, professional 
development, and continuing education of all members of the 
prosecution team, including training relevant to capital prosecutions. 







Florida Bar Rule of Professional Conduct 4-3.8 

Special Responsibility of a Prosecutor 



• 	 The prosecutor in a criminal case shall: 


• 	 (a) refrain from prosecuting a charge that the prosecutor knows is not 
supported by probable cause; 


• 	 (b) not seek to obtain from an unrepresented accused a waiver of important 
pre-trial rights such as a right to a preliminary hearing; 


• 	 ( c) make timely disclosure to the defense of all evidence or information known 
to the prosecutor that tends to negate the guilt of the accused or mitigates the 
offense, and, in connection with sentencing, disclose to the defense and to the 
tribunal all unprivileged mitigating information known to the prosecutor, 
except when the prosecutor is relieved of this responsibility by a protective 
order of the tribunal. 







Florida Rule of Criminal Procedure 3.112 

(Capital Cases) Requirements for Lead Counsel 



• 	 Have 5 years of litigation experience in the field of criminal law 


• 	 Be familiar with practice and procedure in criminal courts 


• 	 Experience in no fewer than 9 jury trials of serious and cases tried to 
completion, and prior experience as lead defense counsel or co-counsel in at 
least 2 cases in which the death penalty was sought- of the 9 jury trials, the 
attorney should have been lead counsel in at least 3 cases in which the charge 
was murder- or least 1 was a murder trial and an additional 5 were felony jury 
trials 


• 	 Be familiar with expert witnesses and evidence, including psychiatric and 
forensic evidence 


• 	 Experience in investigation and presentation of evidence for death penalty 
mitigation 


• 	 Have attended at least 12 hours of continuing legal education courses devoted 
specifically to the defense of capital cases in the last 2 years 







Potential Topics for the Commission to Consider 



• 	 Address adequate funding for law enforcement, prosecutors, public 
defenders, and the judiciary- Invite guest speakers to give the 
Commission a brief presentation on their fiscal needs and what they 
would suggest for Professional Responsibility 


• 	 Best practices for law enforcement and prosecutors 


• 	 Increased professional education requirements for lawyers and judges 


• 	 Additions/Amendments to Bar rules of professional responsibility or 
court rules 











Appendix G 



Commission Recommendation for Amendment to 



Florida Rule of Criminal Procedure 3 .220 












Rule 3.220. Discovery 


(a) Notice of Discovery. After the filing of the charging document, a 
defendant may elect to participate in the discovery process provided by these rules, 
including the taking of discovery depositions, by filing with the court and serving 
on the prosecuting attorney a Notice of Discovery which shall bind both the 
prosecution and defendant to all discovery procedures contained in these rules. 
Participation by a defendant in the discovery process, including the taking of any 
deposition by a defendant or the filing of a public records request under chapter 
119, Florida Statutes, for law enforcement records relating to the defendant's 
pending prosecution, which are nonexempt as a result of a codefendant's 
participation in discovery, shall be an election to participate in discovery and 
triggers a reciprocal discovery obligation for the defendant. If any defendant 
knowingly or purposely shares in discovery obtained by a codefendant, the 
defendant shall be deemed to have elected to participate in discovery. 


(b) Prosecutor's Discovery Obligation. 


(1) Within 15 days after service of the Notice ofDiscovery, the prosecutor 
shall serve a written Discovery Exhibit which shall disclose to the defendant and 
permit the defendant to inspect, copy, test, and photograph the following 
information and material within the state's possession or control: 


(A) a list of the names and addresses of all persons known to the 
prosecutor to have information that may be relevant to any offense charged or any 
defense thereto, or to any similar fact evidence to be presented at trial under 
section 90.404(2), Florida Statutes. The names and addresses ofpersons listed shall 
be clearly designated in the following categories: 


(i) Category A. These witnesses shall include (1) eye 
witnesses, (2) alibi witnesses and rebuttal to alibi witnesses, (3) witnesses who 
were present when a recorded or unrecorded statement was taken from or made by 
a defendant or codefendant, which shall be separately identified within this 
category, (4) investigating officers, (5) witnesses known by the prosecutor to have 
any material information that tends to negate the guilt of the defendant as to any 
offense charged, ( 6) child hearsay witnesses, and (7) expert witnesses who have 
not provided a written report and a curriculum vitae or who are going to testify-;_,_ 
.{fil informant witnesses, whether in custody, who offer testimony concerning the 
statements of a defendant about the issues for which the defendant is being tried. 







(ii) Category B. All witnesses not listed in either Category A or 
Category C. 


(iii) Category C. All witnesses who performed only ministerial 
functions or whom the prosecutor does not intend to call at trial and whose 
involvement with and knowledge of the case is fully set out in a police report or 
other statement furnished to the defense; 


(B) the statement of any person whose name is furnished in 

compliance with the preceding subdivision. The term "statement" as used herein 

includes a written statement made by the person and signed or otherwise adopted 

or approved by the person and also includes any statement of any kind or manner 

made by the person and written or recorded or summarized in any writing or 

recording. The term "statement" is specifically intended to include all police and 

investigative reports of any kind prepared for or in connection with the case, but 

shall not include the notes from which those reports are compiled; 



(C) any written or recorded statements and the substance of any oral 
statements made by the defendant, including a copy of any statements contained in 
police reports or report summaries, together with the name and address of each 
witness to the statements; 


(D) any written or recorded statements and the substance of any oral 
statements made by a codefendant; 


(E) those portions of recorded grand jury minutes that contain 
testimony of the defendant; 


(F) any tangible papers or objects that were obtained from or 
belonged to the defendant; 


(G) whether the state has any material or information that has been 
provided by a confidential informant; 


(H) whether there has been any electronic surveillance, including 
wiretapping, of the premises of the defendant or of conversations to which the 
defendant was a party and any documents relating thereto; 


(I) whether there has been any search or seizure and any documents 
relating thereto; 







(J) reports or statements of experts made in connection with the 

particular case, including results of physical or mental examinations and of 

scientific tests, experiments, or comparisons; and 



(K) any tangible papers or objects that the prosecuting attorney 
intends to use in the hearing or trial and that were not obtained from or that did not 
belong to the defendant. 


(L) any tangible paper, objects or substances in the possession of law 
enforcement that could be tested for DNA. 


(M) whether the state has any material or information that has been 

provided by an informant witness, including: 



ill the substance of any statement allegedly made by the 

defendant about which the informant witness may testify; 



(ii) a summary of the criminal history record of the informant 

witness; 



(iii) the time and place under which the defendant's alleged 

statement was made; 



(iv) whether the informant witness has received, or expects to 

receive, anything in exchange for his or her testimony; 



.(y} the informant witness' prior history of cooperation, in 
return for any benefit, as known to the prosecutor. 


Committee Notes 


2012 Amendment. 


3.220(b){J ){A)(i){8) is not intended to limit in any manner whatsoever the 
discovery obligations under the other provisions ofthe rule. 


3.220(b)(l){M)(iv) The committee recognizes the impossibility oflisting in 
the body ofthe rule every possible permutation expressing a benefit by the state to 
the informant witness. Although the term "anything" is not defined in the rule. the 
following are examples ofbenefiJs that may be considered by the trial court in 
determining whether the state has complied with its discovery obligations. The 







term "anything" includes, but is not limited to. any deal, promise, inducement, 
pay, leniency, immunity, personal advantage, vindication, or other benefit that the 
prosecution, or any person acting on behalfofthe prosecution, has knowingly 
made or may make in the future. 
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May 21, 2012 


I. Call to Order 


Judge Perry called the Commission to order at 9:08 a.m. 


II. Minutes 


The minutes of the April 16, 2012 meeting were approved by a 

unanimous vote. 



III. Introductory Comments 


Judge Perry thanked the Florida Channel for coverage of the 
Commission meeting. He noted that when the Commission embarked on 
this journey nearly two years ago there was one central theme: The 
Commission was tasked with identifying wrongful convictions and coming 
up with ways to minimize it happening again. If wrongful convictions do 
occur, steps must be taken to ensure that they be identified more quickly 
than in the past. Judge Perry commented that he had watched all of the 
members, including him, with different views and backgrounds, partially 
meld into one. Everyone has agreed that the goal is to protect the innocent 
and make sure the guilty are punished. 


Judge Perry thanked the Commission staff and law students who have 
worked on Commission business. He also thanked the individual 
Commission members who have devoted their time and talent to look at an 
issue of wrongful convictions and make recommendations that are in the 
best interest of the people of the state ofFlorida. He noted that not everyone 
may agree as to the extent ofthe problem, but all agree that changes need to 
be made. Judge Perry noted that there is another case in his circuit where a 
person has been sent to prison based on a misidentification. Judge Perry 
commented that each person in the room needed to be sure this is not 
another report or recommendation that goes on a shelf and collects dust. If 
we don't follow up on this report the two years we spent here will be for 
nothing. He said he did not spend the last two years to see this report collect 
dust and have nothing come about as a result of the work of the members. 
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ChiefJustice Charles Canaday appeared before the Commission to 
express his thanks to the Commission for its work during the past two years. 
The ChiefJustice said he would not comment on the substance of the 
Commission work, but was looking forward to receiving the final report. He 
said he recognized there were some disagreements among the members, and 
that the system was not perfect, but everyone was striving to have a system 
ofjustice that protects the innocent. He commented that he appreciated the 
work that the Commission had done. He thanked Judge Perry for his 
outstanding leadership during his years as a circuit judge. The Chief Justice 
reminded the Commission about a recent case Judge Perry had presided 
over, and noted that Judge Perry had conducted himself in a way that people 
have sung his praises. His handling of the case brought credit to the judicial 
system in Florida. The Chief Justice also thanked the Executive Director of 
the Commission for his work and thanked Justice Peggy Quince for serving 

as the liaison justice to the Commission. 



IV. Rule 3.220 


The Commission reviewed the approved amendments to rule 3 .220 
that were discussed at the April 16, 2012 meeting. The recollection of staff 
differed from the recollection ofMr. Fingerhut with regard to certain 
provisions in the proposed amended rule. The versions for each subdivision 
of the rule are set forth below. 


(1) 3.220(b)(1 )(A)(i)(8): 


informant witnesses, whether in custody, who offer testimony 
concerning the statements of a defendant concerning the issues for 
which the defendant is being tried (Staff) 


or 


informant witnesses, whether in custody, who offer testimony 
concerning the issues for which the defendant is being tried 
(Fingerhut) 


Ms. Barnett felt that the first proposal seemed more limited. Mr. King 
said that in reality, both were redundant. The rule already requires the state 
to disclose the names ofwitnesses. The staff model restricts the information 
to be disclosed to a witness who testifies about the statement made to the 
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witness. The Fingerhut model addresses the testimony of an informant 
witness who may testify about anything in the case. Mr. Hill asked what the 
difference was between an informant witness and a regular witness. He was 
advised that an informant witness is someone who gets information from the 
accused and rats on him. 


Ms. Walbot moved to adopt the Fingerhut model. The motion was 
seconded by Ms. Daniels. Mr. Hill thought that other portions of the rule 
would have to be modified if the Fingerhut model were adopted. Ms. 
Snurkowski said she would vote against the second choice. She thought the 
staff recommendation was more accurate. The purpose of (8) was to cover 
statements that were made by the defendant. Ms. Daniels said that the 
second choice was broader. Even it is redundant, what harm does it do. She 
said the Commission wanted to include as much as we can to disclose. Mr. 
Hill said the purpose of the rule amendment was to concentrate on 
statements. He said he would vote against the motion. Dean Acosta said 
that by adopting the second model you are not limiting the informant witness 
to only a statement. Mr. King said the problem is that the Commission was 
only looking at one part of the rule. You have to read the subdivision in para 
materia with the rest of the rule. The purpose of the subdivision of the rule 
is to highlight informant witnesses in custody who would testify about 
statements from the defendant. Any statement of a witness must be 
disclosed. This subdivision is geared to more particular disclosure. By 
broadening this part it is not consistent. The proposal by staff is the correct 
version and it fits with the rest of the subparagraph. Dean Acosta noted that 
the rest of the subdivision of the rule goes to statements. Mr. King noted 
that in a previous part of the rule the state must list the name of any person 
who has knowledge of the offense. Ms. Walbolt said she was concerned the 
first model would be read as more specific and therefore it limits what the 
state is required to disclose. She suggested adding language to the rule or in 
the comment section that nothing in subdivision (8) in any way limit the 
discovery requirements borne by the state. Mr. Fingerhut pointed out that 
the Commission was now discussing something that had already been 
decided. 


The Commission voted 13 to 6 not to adopt the Fingerhut model. 


Mr. Hill moved that the Commission adopt the staff version of 
subdivision (8). Ms. Daniels recommended taking out the term 
"concerning" and insert the term "about." The paragraph would read: 
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(8) informant witnesses, whether in custody, who offer testimony 

concerning the statements of a defendant about the issues for which the 

defendant is being tried. 



Mr. Hill amended his motion to adopt the first part with the changed 
language offered by Ms. Daniels. The motion was seconded. The 
Commission passed the recommendation by a vote of 17-2. 


Ms. Walbolt moved that the Commission recommend a comment to 
the subdivision of the rule noting that this only addresses statements and 
does not supersede the general rule. Dean Acosta said that he had reviewed 
the entire rule and was satisfied that the change to the rule does not limit the 
effect of the rest of the rule. Mr. Coxe seconded the motion to add a 
comment. Mr. King said he agreed with Dean Acosta. He said he was 
familiar with rule 3.220 and the change to part of the rule did not limit full 
disclosure required by the entire rule. He noted that there are seven 
subdivisions that precede subdivision (8). Judge Perry asked how it could 
hurt to have a comment. Mr. Coxe said the purpose of the comment is to 
make clear what the intent of the rule is. Dean Acosta said it struck him as 
odd to have this comment in the rule. Judge Perry thought a comment would 
make it clear that the amendment does not alleviate the obligation of the 
state to full disclose under the rule. Judge Perry said he was concerned that 
if the informant witness did not offer a statement made to him or her by the 
defendant, someone could read the rule to mean that there was not a need to 
disclosure the name of the informant witness under other sections of the rule. 


The Commission voted 16 to 3 to add a comment to rule 3.220 stating 
that subdivision (8) of the rule is not intended to limit in any manner 
whatsoever the discovery obligations under the other provisions of the rule. 


(2) 3.220(b)(l)(M) 


whether the state has any material or information that has been 
provided by an informant witness, including: (Staff) 


or 
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whether the state has actual knowledge ofany material or information 
that has been provided by an informant witness, including: 
(Fingerhut) 


Judge Perry noted that Kyles would indicate that simply because the 
prosecution does not have actual knowledge regarding information 
concerning the informant, this does not remove the responsibility of the state 
to review law enforcement files in order to gain that knowledge. Mr. 
Fingerhut said his notes indicated that the commission voted for the second 
proposal. Mr. King said he was not at the last Commission meeting but he 
had given to Mr. Bill Cervone the citation to an 11th Circuit case. Mr. King 
said that the opinion stated that there was a limited obligation for the 
prosecution to disclose information in the hands of agencies the prosecution 
regularly dealt with. Judge Perry said that thought could be given to adding 
a note that the state needs to comply with Kyles and any other decision of 
SCOTUS regarding disclosure. Dean Acosta noted that subparagraph (G) of 
3.220(b )( 1) covering disclosure of informants (whether the state has any 
material or information that has been provided by a confidential informant) 

has the same language as the staff model. 



Ms. Barzee moved that the staff model be adopted. The motion was 
seconded. The Commission voted 17 to 1 to adopt the staffversion. Mr. 
King voted no, and cast an abstention vote for Mr. Smith. 


(3) 3.220(b)(1 )(A)(iv) 


(iv) whether the informant witness has received, or expects to 
receive, anything in exchange for his or her testimony. 


Committee Notes 


2012 Amendment. 3.220(b)(l)(M)(iv) The committee recognizes the 


impossibility oflisting in the body ofthe rule every possible permutation 


expressing an offer by the state to the informant witness. Although the term 


"anything" is not defined in the rule, the following are examples ofoffers 


that may be considered by the trial court in determining whether the state 


6 








has complied with its discovery obligations. The term "anything" includes, 


but is not limited to, any deal, promise, inducement, pay, leniency, immunity, 


personal advantage, vindication, or other benefit that the prosecution, or 


any person acting on behalfofthe prosecution, has knowingly made or may 


make in the future. (Staff) 


or 


(iv) whether the informant witness has received or expects to receive 


anything in exchange for his or her testimony, including but is not limited to 


any deal, promise, inducement, pay, leniency, immunity, personal 


advantage, vindication, or other benefit that the prosecution, or any person 


acting on behalf of the prosecution, has knowingly made or may make in the 


future; (Fingerhut). 


The issue before the Commission was whether the language of the 
rule proposal that follows "anything in exchange for his or her testimony" 
should be incorporated within the body of the rule (the Fingerhut model), or 
included in a comment section to the rule (Staff model). 


Mr. Hill was concerned about the burden this puts upon the prosecutor 
who is trying to determine what a person expects to receive. He moved to 
delete the words "expects to receive." Judge Perry said the "expects to 
receive" language came up in the context that there may be no promise 
initially made by the state, but it is something that will be discussed after the 
informant witness testifies. At the time of sentencing, the state would advise 
the court that the person had cooperated and should get some consideration 
by the court for testifying against the defendant. Ms. Walbolt said removing 
the language would gut the proposal. This expectation is what is in the 
prosecutor's mind, not the witness. Mr. Coxe commented that he had spent 
five hours discussing a case with a prosecutor. The prosecutor let Mr. Coxe 
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know that the defendant had an expectation even though the state did not 
agree with it. Therefore the prosecutor has knowledge. Mr. Fingerhut raised 
a procedural matter. He noted that the Commission had already voted on the 
"expects to receive." Language at the last meeting and both models contain 
the same language. Judge Perry agreed that the Commission had already 
voted 17-2 to approve the "expects to receive language" at the April 16th 
meeting. Mr. Hill moved to reconsider the previous Commission vote. Mr. 
Hill felt that if the prosecutor reasonably believes that the defendant expects 
to receive something, the prosecutor should disclose it. However, if there is 
no discussion, this should not require the prosecutor to guess what is in the 
defendant's mind. The motion was seconded by Mr. King. The 
Commission voted not to reconsider the language by a vote of 14 to 5. 


The Commission also agreed that the staff model setting forth a 
comment to the rule was the correct vote of the Commission at the April 16th 
meeting. Mr. Fingerhut acknowledged that it was apparent he had it wrong 
in his notes. 


Ms. Barzee moved to replace the phrase an "offer by the state" to "a 
benefit to an informant witness" in the comment section of the rule. She 
noted that a benefit means anything, not just an offer. The comment would 
read: 


2012 Amendment. 3.220(b)(J)(M)(iv) The committee recognizes the 


impossibility oflisting in the body ofthe rule every possible permutation 


expressing a benefit to an informant witness. Although the term "anything" 


is not defined in the rule, the following are examples ofbenefits that may be 


considered by the trial court in determining whether the state has complied 


with its discovery obligations. The term "anything" includes, but is not 


limited to, any deal, promise, inducement, pay, leniency, immunity, personal 


advantage, vindication, or other benefit that the prosecution, or any person 
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acting on behalfofthe prosecution, has knowingly made or may make in the 


future. 


The motion was seconded by Ms. Daniels and was passed by a 

unanimous vote of the Commission. 



(4) 3.220(b)(1 )(M)(v) 


(v) the informant witness' prior history of cooperation, in return for 
any benefit, actually known to the prosecutor. (Staff) 


or 


(v) the informant witness' prior history of cooperation, as known to 
the prosecutor. (Fingerhut) 


Mr. King asked ifthere was a significant difference. He thought the 
workgroup had used the term "actual knowledge." Actual knowledge 
would mean that the prosecutor would not have to go to other jurisdictions to 
ascertain any prior cooperation by the informant witness. Mr. Fingerhut 
thought there had been an amendment to soften the language. Judge Perry 
commented that since there was no central database it would be almost 
impossible for the state to discover this type of information. Judge Perry 
said there is a big difference between "actually known" or "known." Mr. 
King acknowledged that there was a distinction. He moved to change the 
language to "as known." The proposal would read: 


(v) the informant witness' prior history of cooperation, in return for 
any benefit, as known to the prosecutor. 


The motion was seconded, and passed by a unanimous vote of the 
Commission. 
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V. Scientific Evidence 


Judge Perry advised the Commission that they had approved certain 
recommendations at the April 16, 2012 meeting with regard to scientific 
evidence. 


The Commission made no changes with regard to recommendations 1 
and 2 (certification and training for crime scene technicians and crime 
laboratory funding for DNA testing). The Commission also made no 
changes to recommendation 5 and 6 (notifying FDLE when a case is 
dismissed, and education for judges on the admissibility of expert 
testimony). 


Mr. Fingerhut suggested that recommendation 4 be reworded by 

placing the term "regional counsel" before "conflict counsel." Ms. 

Snurkowski recommended changing the language "or private laboratories" 

to read "or certified private laboratories." The members approved both 

changes by a unanimous vote. Paragraph 4 reads: 



4. The Florida Legislature should provide adequate funding for due 
process services to the public defenders, regional counsel, and conflict 
counsel for the use ofFDLE crime laboratories or certified private 
laboratories. 


The Commission considered revisions to recommendation 3. It 
currently reads: 


3. The Florida Bar should provide continuing education for state 
attorneys and public defenders regarding the introduction of scientific 
evidence at trial. 


Judge Silvernail asked if funding for continuing education should be 
the responsibility of The Florida Bar or the legislature. 


Ms. Snurkowski suggested expanding the continuing education 
recommendation to include private defense attorneys. Ms. Barzee agreed. 


Ms. Daniels suggested that the Florida Prosecuting Attorneys 
Association and the Florida Public Defenders Association provide the 
education. Mr. King noted that in reality the two associations do the 
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training. He said The Florida Bar would come to the associations and ask 
that a speaker or speakers be provided. 


Mr. Hill said the legislature should provide continuing education 
dollars to the state attorneys and public defenders for training on the 
introduction of scientific evidence. He was not sure The Florida Bar could 
be mandated to do it since the Bar is not required to put on any program. 


Mr. Coxe suggested the Commission may want to table this one item. 
He noted that rule 3 .112 of the Florida Rules ofCriminal Procedure 
mandates that in capital cases counsel attend continuing legal education 
programs that are devoted specifically to the defense of capital cases. Mr. 
Hill pointed out that the rule does not mandate that The Florida Bar teach 
those courses. Mr. Hill moved to table the discussion until the Commission 
addressed professional responsibility. The Commission voted unanimously 
to table the discussion. 


The Commission made no changes to the recommendation that the 
Florida Legislature continue its work in evidence preservation for DNA 
testing under sections 925.11and925.12, Florida Statutes (2011), which 
could lead to the exoneration of innocent defendants. 


VI. Professional Responsibility 


A. Sheriff William Cameron 


Sheriff Cameron addressed the Commission with regard to his 
thoughts on professional responsibility. He had a four topic areas that he 
thought could be discussed by the members that were brushed over by the 
Commission at earlier meetings. 


1. Suspect Identifications. 


Sheriff Cameron noted that the Commission spent a great deal of time 
discussing photo arrays used by witnesses during criminal investigations and 
the use of independent photo line-ups. There also was discussion amongst 
the Commission members about in-court identifications. Sheriff Cameron 
asked if the Commission should recommend that there be no in-court 
identification of the defendant. The only identification evidence that would 
be admitted is the identification made during the investigation of the crime. 
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He noted that he was amazed that witnesses could identify a suspect in court 
when a great deal of time had passed and the defendant had changed his or 
her appearance. Sheriff Cameron said it made little sense to him that there is 
an in-court identification of the suspect. This raises a lot ofquestions about 
the validity of the identification. 


2. Ineffective Assistance of Counsel 


Sheriff Cameron noted that the Commission had listened to the 

testimony of four exonerees who appeared before the Commission. The 

issue of the quality of the representation ofthese individuals was raised 

during the discussions. He commented that the members had discussed the 

underfunding and the understaffing ofpublic defender's offices, and the 

inexperience of some assistants. He asked if the Commission should 

recommend that in at least capital and life cases, more experienced private 

counsel be required to be assigned to the case and that the state fund this 

counsel for the indigent defendant. Sheriff Cameron said there is clearly a 

difference in the quality of representation between highly paid counsel and 

other attorneys. 



Ms. Daniels said that she was astonished that a sheriff would come 
forward about the quality of representation. She noted that progress has 
been made in capital cases because the rule requires that defense attorneys 
meet certain qualifications. She thought the problem was with life 
imprisonment cases. Lawyers don't have the proper qualifications and don't 
have the time or effort to fully study the implications of the penalties to be 
imposed. 


Mr. Reyes said that part of the problem is that the legislature has 
passed a lot of career criminal statutes. The problem is the criminal justice 
system has not caught up with the changes. He said in many cases a felony 
three prosecutor and a felony three assistant public defender are handling 
habitual offender cases. He suggested that the test for handling these cases 
should be the possible sentence to be imposed, not the level of the felony. 


Ms. Snurkowski said she did not necessarily think that private counsel 
can do a better job than the public defenders. You should put your best 
person on the case determined by the sentence. Cases that have the more 
severe the penalties should be assigned to the most experienced attorneys. 
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Mr. Coxe commented that this is a best practices issue. Finances are a 
cop out. The issue is whether anyone is going to prison for any length of 
time because of a wrongful conviction. He said his fear is less with the 
public defenders and more with the private bar. Mr. Coxe said there are 
over 90,000 attorneys in Florida. When a defendant hires someone for one 
thousand dollars who has no experience, the guy is going to get convicted. 


Ms. Daniels advised the members that there will be a presentation in 
the afternoon by Ms. Julianne Holt, the Public Defender from the 13th 
Circuit. Tomorrow there will be a presentation from Mr. Rory Stein, an 
assistant public defender from the 11th Circuit. Ms. Daniels gave an 
example of where in the past week her office had put in an extensive amount 
of work in a case. At the last minute, the defendant hired private counsel. 
We can do nothing about it. She felt the issue is a lawyer competency issue, 
not a public defender competency issue. 


Chief Sireci noted that in law enforcement there are clear standards 
set forth. He asked what the standards for the criminal defense bar were. 
The question is how you fund the system to provide for competent 
representation. 


Sheriff Cameron opined that maybe the defendant should not be able 
to hire a real estate attorney. 


Dean Acosta commented that the starting salary for an assistant state 
attorney in Dade County is $40,000 a year. Few attorneys can afford to stay 
on while earning a low salary. Assistants are married, have children, and are 
obligated to pay their student loans. He has also seen judges resign because 
the salaries are too low. This is a broader issue than just ineffective 
assistance of counsel. There is a cost associated with the criminal justice 
system. The question is what you do about the funding of the judicial 
system as a whole. Ifsomeone is not qualified, you are going to get what 
you pay for. 


Mr. Coxe said that minimal qualification should be identified 
regardless of the cost. 


Judge Perry said we are talking about a system where someone's 
liberty is at stake. We look now where we can cut from the system. We 
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want things to go through the system faster. It is going to take another 
Clarence Gideon before changes are made. Individuals have a constitutional 
right to effective counsel. If the state is going to take away a person's 
freedom, there must be minimum standards. A court is going to look at a 
case and require adequate funding for proper representation. The state 
courts' budget is . 7% of the entire state budget. Judges have not had raises 
in 6 years and have suffered a 5% pay cut. You get what you pay for. The 
Commission should say what needs to be done. Maybe one day we will get 
away from lip service about the three branches of government. 


Ms. Barzee said she was less concerned about the right to counsel of 
choice. The Florida Bar has a right to regulate lawyers. If there was a 
minimum standard the courts could deal with that. Ifwe had minimum 
standards this would weed out bad lawyers. 


3. New Technology Evidence Testing 


Sheriff Cameron reminded the Commission that there had been 
discussions in some of the exoneration cases regarding continued requests to 
have old evidence tested with new DNA technology, but those requests were 
repeatedly denied by the courts. It took James Bain five years to get testing 
under the new science. When new science appears on the market how do we 
address this in the future? Can we take away discretion away from the trial 
court? Do we recommend certain guidelines that the court must follow? As 
science changes, this could become a greater issue of concern. 


Dean Acosta noted that some jurisdictions send petitions or motions 
for DNA testing to an independent screening body. This alleviates the judges 
from having to handle the issue. 


4. DNA Funding 


Sheriff Cameron commented that the single most current and relevant 
issue in trying to ensure fewer wrongful convictions is the funding ofDNA 
sampling at the time of arrest and DNA evidence testing. Sheriff Cameron 
noted that the Florida Legislature had passed a law permitting the taking of a 
DNA sample from a person who is arrested. This legislation was an 
unfunded mandate. He suggested that there is no greater thing we can do 
than to have adequate funding for arrestees, and laboratory funding for DNA 
testing. 
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Ms. Daniels described a case in her office that was on appeal. The 
client had been convicted for possession of a controlled substance. Nothing 
tied him to the garbage bag. There were cigarettes in the bag that the state 
did not have tested. It would have been the best evidence. A financial 
decision and lack of time resulted in no DNA testing being performed. If the 
samples had been tested, everyone would have known if the controlled 
substance was tied to the defendant. Ms. Daniels noted that the defense 
could also have requested that testing be done. 


Ms. Barnett moved to have a database created for particular cases to 
be able to find repeat offenders. She asked Judge Perry that whenever it was 
appropriate to place the motion on the floor for a vote, to get back to her. 


Judge Perry advised the members that Tab 3 in the Commission 
notebook covered professional responsibility. Judge Perry listed all the 
committees and task forces that had made recommendations on professional 
responsibility. He said that if you looked at all the materials and 
summarized the findings you would see that there must be adequate funding 
for public defender offices and conflict attorneys to do their job. Judge 
Perry noted that there are some prosecutors who do not understand what 
Brady means and the cases that discuss Brady. Some commissions say there 
should be a formal training policy under Brady. The commissions also 
discuss best practices and policies to give assistant state attorneys guidelines 
on how to deal with certain types of cases. The various commissions talk 
about requiring training for state attorneys and public defenders. One 
commission requires defense counsel to investigate innocence even if the 
defendant admitted the crime or wants to plead guilty. There are people who 
confess to crimes they do not commit. The commissions also talk about 
attorneys who are regional counsel. He courts must do a better job in 
screening who is placed on the list. This is becoming increasing difficult. 


Judge Perry advised that the Florida Legislature in 2012 has changed 
the dynamics of what happens if a circuit exceeds the cap for representation 
by conflict counsel. The payment of any excess fees will come out of the 
court budget and the individual circuit budget. Judge Perry acknowledged 
that there are some circuits that exceed the cap. However the flat fee 
schedule is too low. Judge Perry said that when you look at cases over the 
cap, most are RICO and first degree murder cases. He cap is only $15000 
for a first degree murder case. This is not going to work. 
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Judge Perry noted that other commissions have discussed continuing 
legal education. Some commissions have also recommended that judges 
should be required to report bad conduct by attorneys. He noted that in 
Florida, many cases are never reported to the Bar. Some commissions 
require the mandatory reporting to the Bar. Judge Perry also commented on 
one of the cases in the Commission materials where a federal prosecutor 
allowed a witness to use a false name when testifying. This made it 
impossible for the defense to investigate the credibility of the witness. 


Judge Perry said he suspected that most of the problems are due to a 
lack of training. The state attorneys and public defenders are subject to 
budget cuts and when they keep losing people it is difficult to have training 
programs. 


Ms. Barnett advised the Commission that she wanted to provide some 
statistics behind the motion she had made. She said she would come back 
on Tuesday with a meaningful motion. 


B. 	 Mr. Todd Doss, Esquire, and Mr. ED Kelly, on behalf of 
the Florida Association of Criminal Defense Attorneys 
(FACDL) 


Mr. Doss explained to the Commission that the legislature had created 
a system where conflict cases would go from the public defender to regional 
counsel, and then ifnecessary, to conflict counsel. He noted that the 
legislatively mandated fee schedule affects the quality of representation. 
He noted that section 27.40, Florida Statutes (2011) was amended by the 
legislature. The statute now permits the court to establish a registry of 
attorneys agreeing not to exceed the cap. The caps set forth ins. 27.5304, 
Florida Statutes (2011), are $15,000 for a capital case, $3,000 for a life 
felony, $2,500 for a non-capital felony, and $1,000 for a misdemeanor or 
juvenile case. Mr. Doss noted that some of these cases take hundreds of 
hours to complete. Some have multiple defendants or co-defendants. Some 
involve multiple jurisdictions and have sentencing enhancements. Some 
cases involve prison releasees or habitual offenders. These types of cases 
raise the questions of whether the case should be pied, or go to trial. In 
addition, consideration has to be given to what investigative techniques 
should be used prior to trial. 
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Mr. Doss drew the attention of the members to rule 4-6.2(b) ofThe 
Rules Regulating The Florida Bar. The rule states: 


A lawyer shall not seek to avoid appointment by a tribunal to 
represent a person except for good cause, such as when: 


(b) representing the client is likely to result in an unreasonable 

financial burden on the lawyer. 



Mr. Doss explained that this rule creates tension for what the attorneys 
are asked to do. As an example, in one case, the court assigned attorneys 
outside the list because no registry attorney would take the case. The case 
took 500 hours ofpreparation before even going to trial. These attorneys 
were solo practitioners. Have overhead of ten to twelve thousand dollars a 
month to keep their practices going. Under the Justice Administrative 
Commission (JAC) rules you get no interim payments. You don't get paid 
until the case is over. Mr. Doss said there are situations where the JAC 
refused to authorize payment of expert witness fees and the attorneys were 
stuck with paying the fee to the expert. The pay in these cases does not even 
cover the overhead of the attorneys appointed to represent the client. Mr. 
Doss said it takes about sixty-eight dollars an hour to keep a law practice in 
operation. 


Mr. Doss pointed out that at one time the circuits had their own 
method of setting the fees. He said that private attorneys are being paid a lot 
more than what is received by attorneys on the registry. 


Ms. Daniels pointed out that the JAC litigates against the attorneys 
who petition the court to exceed the statutory fee caps. 


Mr. Doss explained that the JAC lawyers will tell you if they are 
going to file an objection. The matter is set for a hearing. There can be 
legal objections. If the attorney wins, and the JAC appeals, the attorney 
does not get paid until the appeal is final. Mr. Doss noted that the funding 
and the time required to handle the case are inextricably intertwined. 


Ms. Barnett asked if the fees were set by statute. Mr. Doss explained 
that the legislature sets the fees. After the 2012 amendment to the statute, if 
the cap is exceeded, the funds come out of the budget of the court. There 
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now is a fiduciary incentive for the court to not approve excess fees. This 
creates an obvious conflict for the trial judge. 


Judge Perry said he thought the current fee schedule has been in 

existence the past four or five years. He said the fees for postconviction 

representation have not changed in fifteen years. 



Ms. Barnett asked about the number ofattorneys who are on the 
registry. Mr. Doss explained that all that is available is anecdotal evidence 
about lawyers on the list. He said there was a dramatic drop-off when the 
fee statute was enacted. He said the number of attorneys on the lists have 
rebounded somewhat. Mr. Doss said that if a contract is signed, the attorney 
knows the name of the game. He said there are attorneys who will take the 
case and will not sign a contract. Mr. Doss advised the Commission that he 
does not sign a contract when accepting representation. 


Mr. Doss said that in order to pay the fees for an expert, a motion is 
filed with the court. He said the court usually sets a fee and if the attorney 
needs additional money to cover the cost of an expert, he or she comes back 
to the court. He noted that one issue is that the JAC will not appeal until the 
attorney asks that the expert be compensated. There is no compensation for 
the expert until the appeal is over. 


Mr. Coxe asked how an attorney gets compensated ifhe or she goes 
off the list. Mr. Doss stated that the JAC will appeal every case if you go off 
list. They will await a writ ofmandamus before the attorney can ever be 
paid. 


Mr. Doss explained that an attorney may ask for compensation above 
the flat fee based on the number of hours put into a case. He said the court 
may order compensation to be paid to the attorney at a percentage above the 
flat fee rate. However, the percentage may not exceed 200 percent of the 
established flat fee, absent a specific finding that 200 percent of the flat fee 
in the case would be confiscatory. Mr. Doss said some of the fees come out 
to fifteen dollars an hour. 


Dean Acosta asked Mr. Doss ifhe could provide a link to the rate 
sheet. Mr. Doss said he could provide a list on Tuesday. Staffnote (the fee 
schedule is setforth in SB 1960 located at Tab 7 ofthe notebook). 
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Judge Perry advised that the chiefjudge or a designee handle conflict 
counsel. Fees are paid out of the JAC budget. The rub is it has been going 
up approximately six million dollars over budget. Large increases have been 
seen in the 4t\ 11th' and 17th circuits. With the amendment to the statute, this 
year the chief judge of one designee shall handle conflict counsel fee cases. 
If the circuit exceeds the amount over the cap, the funds will be taken from 
the due process funds, or other funds as necessary, appropriated to the state 
courts system in the General Appropriations Act. Judge Perry said this will 
have a chilling effect the circuits. He said that as an example, the 4th Judicial 
Circuit is short 160,000 to 170,000 dollars. He said the vast majority of the 
payments went to RICO and first degree murder cases. An attempt was 
made to add more funds for these types of cases but the plea fell on deaf 
ears. 


Mr. King advised the members that he serves as a commissioner on 
the JAC and oversees day to day funding. The JAC budget is divided into 
civil, Jimmy Ryce, and criminal cases. The criminal money gets spent first, 
and then they look to the other budgets. The overages budget is three 
million dollars. After that, the money comes out of each circuit budget. 
This applies to attorney's fees, experts, court reporters. The reason JAC 
takes the position to litigate is because they are charged by the legislature to 
handle the funds and not have them exhausted by the end of the year. 


Ms. Barnett said that as opposed to a flat fee, what thought has been 
given to an hourly rate as opposed to a set rate? Ms. Daniels commented 
that before Revision 7 each county handled it by an hourly basis. It was 
expensive at an hourly rate. She noted that the payment of $3,000 for a life 
felony case is just a farce. 


Mr. Coxe asked where the lawyer agrees to the flat fee, and also 
agrees not to exceed the cap, and it turns out to be a monster case, with out­
of -state witnesses, etc, what are the ethical considerations when the case has 
not even been investigated? Mr. Doss said this puts the attorney at risk of 
violating the rules of the Bar. Mr. Coxe asked how a lawyer can agree to do 
that. Mr. Doss said it creates an ethical dilemma. The attorney either has to 
be wealthy or the client is going to get short shrift. Mr. Doss said the ABA 
talks about fee structures that are so low that there are incompetent or 
inexperience lawyers handling the cases. There is a lack of investigation or 
research. Mr. Doss noted that the JAC does not pay for any overhead or 
office expenses. 
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Sheriff Cameron said he was making an observation and wondered if 
one could say that inexperienced attorneys use the registry list as a way to 
get business in the door. This gets back to the issue of ineffective assistance 
of counsel. As the Innocence Commission, we should take a firm stand on 
this. 


Mr. Doss said there needs to be better funding. There are an 
inordinate number of attorneys on the list who are inexperienced and get 
their experience at the expense of the defendant. He said that there are good 
attorneys on the lists who look at it like pro bono. But anecdotally, he 
agreed with Sheriff Cameron. 


Sheriff Cameron asked if there was any limit to the number of cases a 
person can handle on the registry. Ms. Snurkowski said there was no limit 
on the number of cases other than capital case. She noted that with a two 
tier registry where the first tier agrees to never exceed the fee cap, the 
second tier will never be used by the trial court unless everyone in the first 
tier declines to represent the defendant. 


Judge Perry said the problem is not the number of cases. He said that 
before Revision 7, he limited the number of cases each attorney was 
assigned. There was a volume business. The reason for revision 7 was to 
handle conflict cases. He agreed there are a few cases where the fees are not 
higher than they should be. But the 2012 legislation has taken a shotgun to 
address the problem when they should have used a repellant. 


Sheriff Cameron asked what the recommendation of the Commission 
was. 


Mr. Hill said that 95% of the criminal cases plead out. Ifyou have a 
flat fee you can make money if you have the volume. Ms. Barzee said you 
can only make money if you plead it out before it is investigated. 


Mr. Ed Kelly, Esquire, addressed the Commission. He advised the 
Commission that he is on the registry list and had a case that went to trial 
twice. He has a law practice that has some civil and some criminal 
components to it. He commented that he is not wealthy, but can pick and 
choose the cases he wishes to handle. In this particular murder case, he put 
in 272 hours in one year, including the investigation. Based on all the work 
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done, he desired to exceed the statutory cap. He said he filed a motion with 
the court and a hearing was held. Mr. Kelly advised the Commission that if 
the judge is going to double the fee, there has to be a showing that the case 
was extraordinary and unusual. In this case, the judge doubled the fee to 
$4,000. The judge has to make a finding that the fee is not confiscatory, but 
failed to do that in his order. The fee comes out to $14.00 an hour. The 
matter is now on appeal in the 2nd DCA. Mr. Kelly said his office expenses 
are $40 an hour to pay salaries and pay the rent. Mr. Kelly opined that the 
fee schedules are going to affect the quality of representation. 


Ms. Daniels asked Mr. Kelly how the courts handle this in 

Massachusetts, since Mr. Kelly had practiced law in that jurisdiction. Mr. 

Kelly said the attorneys are paid a flat fee of $50.00 an hour. In federal 

court, the fee is $125 an hour. In the federal system, the fee request is sent 

to the trial judge and he or she decides if it is fair. 



Judge Silvernail asked Mr. Kelly if his trial strategy was affected by 
the economics. Mr. Kelly said in this case the expert was paid. He noted, 
however, that he had two arson cases and the expert would not help in the 
second case because he was not paid in the first case. He said the expert will 
not work with the JAC. 


Mr. Kelly said a court in Florida can by-pass the 200 percent of the 
established flat fee and pay up to $75.00 an hour under certain 
circumstances. However, the compensation calculated by using the hourly 
rate shall be only that amount necessary to ensure that the total fees paid are 
not confiscatory. 


Dean Acosta said that a starting assistant public defender draws a 
salary of $3,500 a month. 


Ms. Walbolt asked Mr. Kelly that ifhe were the king how he would 
fix the problem. Mr. Kelly said he thought that $75.00 an hour was 
confiscatory, but that is what he signed up for. He was opposed to the 
requirement that the court make such a finding. He said a judge could find 
that $14.00 an hour was considered confiscatory. 


Mr. Doss said that FACDL advocates a study to determine what a fair 
and reasonable fee is. We did not want to set a number without statistical 
evidence. He said any fee should be on an hourly basis without a cap. 
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Judge Perry asked who would do the study. Mr. Doss said that in the 
federal system there was a December 2010 report that could be used as a 
model. 


Judge Perry asked Mr. Doss if there was any debate on the legislation 
that passed. Mr. Doss said it passed at the last minute we did not even know 
it was being called up. We would have been there and would have contested 
it. 


Ms. Barnett said she was still speechless. She asked how we are 

going to deal with what we have heard. 



Dean Acosta said that coming from the federal system he too was 
speechless and shocked. You can barely meet a client, go over the case and 
discuss a plea in 40 hours. How can you possibly offer competent 
representation for $3,000 for a life felony? 


Judge Perry asked the members to review the materials at Tab 7. He 
said the legislation was a semi-knee jerk reaction to the amount of fees 
statewide that have exceeded the cap. He said no one analyzed why the 
cases went over the cap. No one has taken an in-depth look at this. Some 
cases you can't do a flat fee such as life felonies. 


C. Mr. Brad King, State Attorney, 5th Judicial Circuit 


Mr. King gave a presentation on behalf of the Florida Prosecuting 
Attorneys Association. 


Florida has 20 different judicial circuits and they are all different in 
composition and population and the way the cases are handled and how 
budgets are administered. 


Salary dollars for positions are provided by the budget of the State of 
Florida. 


The role of the prosecutor is to seek justice. One of the more 
meaningful statements setting forth the obligation of a prosecutor is found in 
the case ofBerger v. United States, 295 U.S. 78 (1935). (Staff note: See the 
PowerPoint presentation by Mr. King that is contained in the May 21, 2012, 
notebook). 
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State attorneys provide the following criminal justice services: 


1. Prosecution 
2. Investigation 
3. Victim-witness 
4. Prosecution Alternative Services 
5. Postconviction Relief 
6. Child Welfare Legal 


State attorneys provide the following civil action services: 


1. Jimmy Ryce Services 
2. Public Records Requests 
3. Bond Validations 
4. Expungements 
5. Baker Act Proceedings 


The following is a list of statutory obligations imposed on the state 
attorneys: 


1. Prosecution Services - Duties before the Court: 


a. Felony 


Career Criminal Programs 

10-20-Life Prosecutions 

Domestic Violence Programs 

Jimmy Ryce Civil Commitments 

Sexual Predator Procedures 



b. Misdemeanor - Traffic 


Domestic Violence Programs 


c. Juvenile 


d. Grand Jury Legal Advisor 


e. Medical Examiners and Autopsies 
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2. Postconviction Relief Services 


3. Prosecution Alternative Services 


a. Pre-trial Diversion - Drug Court Programs 


b. Worthless Check Diversion 


c. Citizen Dispute Settlement 


d. Truancy Prevention 


4. Victim-Witness Services 


a. Notification 


b. Consultation 


c. Restitution 


d. Coordination 


5. Investigative Services 


6. Civil Action Services 


a. Agent of the State for Process 


b. Baker Act 


c. Bond Validations 


d. Clemency, Pardon and Parole Hearings 


e. Extradition 


f. Child Welfare Legal Services 



The following is a list of state attorney output measures: 
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1. Criminal Allegations (2011 ): 1,228, 394 


2. Reopened Cases (2011): 255, 627 


3. Civil Cases (2011): 34, 261 


4. Cases Referred to State Attorneys: 1,628,282 


State attorneys must evaluate arrested and non-arrested cases to 
determine if a person should be charged with a criminal offense. 
Outputs: 


430,484 Felony Cases 
1,027,154 Misdemeanor/Traffic Cases 
136,383 Juvenile Cases 


Civil Cases Workload- Outputs: 


3,240 Jimmy Ryce 
13,898 Postconviction Relief 
17,133 Baker Act Proceedings 


Total Cases: 


1,628 million case referrals 
1809 assistant state attorneys 
900 case referrals per assistant state attorney annually 
2 hours allocated per case referral 


Felony Cases: 


430,484 felony case referrals 
1,169 felony assistant state attorneys 
368 case referrals per assistant state attorney annually 
5.4 hours per case referral (intake to disposition) 


Misdemeanor Cases: 


1.027 million misdemeanor case referrals 
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4 70 misdemeanor assistant state attorneys 
2185 case referrals per assistant state attorney annually 
.9 hours (54 minutes) per case referral 


Juvenile Cases: 


136,383 juvenile case referrals 
171 juvenile division assistant state attorneys 
798 case referrals per assistant state attorney annually 
2.5 hours per case referral 


An assistant state attorney who has three years of less experience in an 
office is approximately 29 years of age. His or her average student loan is 
$80,000 to $100,000. The average starting salary is $40,000. The average 
salary is $47,000. 


56% of the assistant state attorneys have less than five years 

experience. 19% have six to ten years experience. 9% have eleven to 

fifteen years experience. 5% have sixteen to twenty years experience. 11% 

have twenty-one or more years of experience. 



The turnover rate for assistant state attorneys in fiscal year 2009-2010 
was 14.71%. The turnover for fiscal year 2010-2011was15.38%. 


The twenty state attorneys each have different funding formulas. 
Each circuit is appropriated a certain sum each year. In addition, each state 
attorney is assigned a certain number of positions. Mr. King advised that he 
has 212 positions. He can hire anyone to fill any of the positions. The 
salary of the positions is designated by the budget. 


Mr. King noted that each circuit handles cases differently. But the 
role of the state attorney in every circuit is to seek justice. 


Judge Perry asked Mr. King how the turnover affects going up against 
seasoned attorneys. Mr. King said that about half of the cases are public 
defender cases. Because the public defenders also suffer from attrition, the 
attorneys are for the most part evenly matched. 


Judge Perry asked what enhancements are in place for keeping career 
prosecutors. Mr. King said one benefit is health insurance and retirement 
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benefits. However, the legislature has eroded this benefit by requiring 
payment into the retirement fund and reducing health care benefits. Mr. 
King said a study showed that most private entities don't give the same 
benefits. However, one has to look at the salaries. Assistant state attorneys 
always rank at the low end of the salary scale. 


Ms. Snurkowski stated that there are 119 attorneys handling criminal 
appeals statewide in the Department ofLegal Affairs. She noted that the 
requirement to pay into the retirement fund, along with a reduction in 
insurance coverage and increase in premium payment has affected the ability 
to retain attorneys. Ms. Snurkowski asked Mr. King what percentage ofhis 
cases were public defender appointments. Mr. King said that about 50% of 
the cases were public defender. The remaining were private counsel, private 
appointed, and conflict counsel. He said he was less likely to see private 
counsel representation in the more serious cases. 


Dean Acosta commented that he had no idea how Mr. King was able 
to do the work. He said the time per case statistics were frightening. He 
noted that mistakes are going to happen. Dean Acosta said the federal case 
load is 48,000 cases in all fifty states. He said the Southern District of 
Florida had 2,600 cases for 300 attorneys. This is how out of sync the state 
caseload is in comparison with the federal prosecutors. 


Ms. Barzee asked if it would be helpful if the assistants could defer 
payments for student loans. Mr. King said the state attorneys have lobbied 
for student loan deferment. In 1992 the state attorneys asked for fifteen 
million dollars for salaries to hire new assistants. The legislature 
appropriated just over three million dollars. 


Ms. Daniels noted that some agencies have step ladder positions. This 
enables a person to receive increases in salary the longer they stay with the 
agency. 


Mr. King noted that county attorneys, city attorneys, and their 
assistants, make considerably more than assistant state attorneys. 


Mr. King said he would not want to give up being able to raise a 
person's salary and then not be able to fill other positions. He said he was 
not in favor ofpromotions based simply on years of service. 
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Mr. Coxe asked if the legislature appropriates a lump sum of money 
and the FPAS divides the sum among the twenty circuits. Mr. King said that 
in1989 the state attorneys had a funding formula based on caseload. This 
established a baseline. New monies allocated by the legislature are applied 
above the base. Over time the population of the state has shifted. This 
shifting has caused caseloads to increase proportionally more in some 
circuits than in others. Those circuits that have seen an increase in caseloads 
now have less money. Mr. King said the state attorneys have agreed to a 
funding formula that applies to the new money. There has been an attempt 
to direct one-half of the new money to those who have a disproportionate 
number of cases. 


Judge Silvernail asked if the lack of resources affected who was 
assigned to cases in the circuit. Mr. King said that this lack of resources has 
not affected the most serious felony cases. He said his office starts at the 
bottom and works its way to the top. The cases that are the lowest in 
severity are not prosecuted. This does not happen with felony cases. He 
said that what he has seen is a decrease in the experience level of the 
attorneys. 


Judge Silvernail said he was concerned with the lack of adequate 
funding. Mr. King said the concern was somewhat alleviated this year 
because the state attorneys did not get the same cuts as other agencies. He 
said if cuts had occurred, county court cases would have not been prosecuted 
in order to take care of the felony cases. He said the state attorneys view the 
problem from a public safety perspective. In his office, staff brainstormed 
what cases to prosecute and what cases to let go. In certain types of cases he 
advises law enforcement via a letter that the cases cannot be handled by his 
office. 


Ms. Pate noted that budget cuts required the Parole Commission to 
make decisions regarding parolees. 


D. Ms. Julianne Holt, Public Defender, 13th Judicial Circuit 


Ms. Julianne Holt, Public Defender, 13th Judicial Circuit, spoke on 
behalf of the Florida Public Defender Association, Inc. 


Ms. Holt said that the criminal justice system is only as good as the 
people that are in it. For those ofus that are in the system, it is hard to stand 
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up and say that there are mistakes. The question is can we do everything we 
can to stop wrongful convictions. Is there a problem with excessive 
caseload and underfunding? Ms. Hold noted there is a difference in salaries 
between the state and federal systems. For public defenders in Florida, in no 
matter how underfunded we are, we have the responsibility to minimize 
wrongful convictions. Ms. Holt noted that in her circuit, she offers two 
weeks of orientation training. Other offices have been required to put very 
experienced and highly paid attorneys in the juvenile system because these 
juveniles are placed in the state prison system. Ms. Holt noted that errors 
are being made at sentencing because of the convoluted sentencing system. 
There are also areas of concern with the evidence code (hearsay and 
impeachment. Ms. Holt said there is a continuing attempt to raise the quality 
of representation. There are fifteen hundred assistant public defenders in 
the State ofFlorida. An assistant public defender represents clients who are 
indigent, are incarcerated, have counsel appointed, and the assistant public 
defender is not the choice of an attorney. In Hillsborough County, it takes 
two hours to go through the process to see and interview a client. It is an 
emotional and taxing job to be an assistant public defender. Ms. Holt 
commented that the career assistants are there because it is a calling. The 
average salary for over twenty-one years of experience is $90,000. These 
attorneys handle capital homicide and capital sexual battery cases. All of the 
experienced attorneys serve as mentors, coaches, trainers, etc. The adequacy 
of funding or proper funding needs to be addressed. 


Ms. Holt advised the commission that the Public Defender 
Association has urged that the legislature conduct a weighted caseload study. 
This should include regional counsel and the Department ofLegal Affairs. 
There needs to be some objective criteria to avoid the excuses that are being 
made. 


Ms. Holt noted that in the private sector, an entry level attorney makes 
$75,000 to $125,000 with a firm. Included in the salary package is a 401K 
investment plan, and health insurance. When people say the state provides 
equal pay and benefits to the private sector that just is not true. Ms. Holt 
said she would like to have additional funds available to reward those 
attorneys who go above and beyond the call ofduty. She noted that 
attorneys take courses just to defer payments on their student loans. Many 
public defenders do not allow their assistants to take second jobs. In the 
private sector, you can always find something else to do to make money. 
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The assistant public defenders cannot do criminal defense work 

outside their practice of criminal law. 



Ms. Holt said she had suggestions with regard to workload and 
attorney competency. There must be full and adequate funding of due 
process costs. That amount has been reduced over the years. The life of an 
assistant public defender puts the attorney at odds with everyone. In the 
state court system, you have to investigate cases. In the federal system, 
everything has been done before it is brought to the prosecution. Ms. 
Suggested that perhaps there should have forensic testing of evidence at the 
front end. 


Ms. Holt said there is no doubt that sentencing reform is something 

that should be looked at as well as decriminalization of certain criminal 

defenses. The types of cases that are in the system should be those that 

impact public safety. 



Ms. Holt commented that the lawyers must triage within her own 
office. There is always an attempt to try to place the more experienced 
lawyer with a new attorney. Triage is a realistic part of life. She said she 
thought the workload of the public defenders should be looked at by 
someone not in criminal justice system. 


Judge Silvernail asked ifthere was a decrease in the number of 
assistant public defenders. Ms. Holt said there was not a decline in 
Hillsborough County, but there is in other parts of the state. Ms. Holt said 
she loses her attorneys to the Attorney General's Office, state attorneys, and 
the private sector. In addition, ten lawyers left to work for the county and 
are making ten to fifteen thousand dollars more a year. 


Ms. Daniels advised that the attrition rate for assistant public 
defenders is eleven to twelve percent. 


Ms. Holt said that people see being an assistant state attorney as a 
more prestigious position. It is hard to get up every day to deal with a client 
who you have to give bad news to. It is a difficult task to work with 
assistant state attorneys who think you are on the wrong side of the law. 
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Mr. Hill commented that 60% of recent law school graduates are 
looking for jobs. Ms. Holt noted that her office has a working relationship 
with Stetson and the University ofFlorida. 


Dean Acosta noted that there are students who are eager to work with 
the state attorneys and public defenders. It is almost like a clerkship. The 
real question is what happens after the two year mark. 


Ms. Holt asked if maybe there is something we can do with law 

schools to prepare them for interviews with public defender offices. 



Ms. Daniels said she loses attorneys around the two year mark. These 
attorneys are still making forty to forty two thousand dollars a year and have 
mortgages, student loans, and children. Each time an attorney is lost, there 
has to be new training for the attorney who replaces the one lost. 


Mr. Coxe said he could never be a public defender and have to 
represent someone he had no choice over. 


Ms. Holt noted that Alan Crotzer came from her circuit. He has 
spoken to attorneys in her office on the subject of professionalism. She said 
there is no doubt that a lack of funding has affected representation. The lack 
of funding has made for more triages, and more 3.850's are being filed in 
her circuit than ever before. There is a problem with not calling witnesses to 
testify. She thought that open discussions with defendants in court with 
regard to maximum sentences would help reduce the number of 
postconviction relief motions. Another problem is the lack ofDNA testing. 
There is a rumor you can only get five pieces of evidence submitted to the 
crime laboratory for testing. There also is a question of whether the defense 
attorneys are receiving full disclosure through the use of electronic 
discovery. 


Mr. Coxe asked how the lack of funding has affected Ms. Holt's 
office. She said there are not sufficient funds to investigate whether there 
are eyewitnesses to a crime, or whether the stop by law enforcement is 
lawful. Ms. Holt commented that the majority ofher cases are robberies and 
homicides. Mr. Coxe asked what is not being done other than we need more 
people. Ms. Holt said that in a perfect world every juvenile should be 
evaluated for competency with regard to waiver ofMiranda. She said the 
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inability to have a competency evaluation means that Miranda stands and 
the statement is admitted into evidence. 


Judge Perry said the Commission should consider other issues besides 
a lack of funding. He noted that motions are not being filed to attack 
lineups; investigations are not being conducted regarding alibis; and there is 
little or no training for lawyers on how to attack junk science. Judge Perry 
asked if these were just isolated cases or is it a systemic problem. He said he 
has spent time researching some cases that were not read by the state or the 
defense. He asked what is it we can do in the realm of training the 
prosecutors and defense counsel. 


Ms. Daniels said she had been thinking along the lines expressed by 
Judge Perry all day. She noted that both the FPAA and FPDA hold 
conferences. A well attended conference might have two hundred assistants 
present. She opined that more frequent training is needed on the topics 
raised by Judge Perry. 


Ms. Holt agreed that more training was needed. As an example, 
training is needed on filing motions to suppress and how to properly depose 
medical examiners. Ms. Holt noted that except for board certification, 
attorneys can earn the required continuing legal education hours by taking 
any course on any subject that is offered. 


Ms. Barzee commented that if you have a caseload of six hundred 
cases and two hours available to conduct one interview, there has to be a 
lack of communication. People must be going months without seeing an 
attorney. Ms. Holt said her office has a policy to interview the client once 
between court dates. She also uses progress reports. Ms. Holt said that 
certain cases need to be taken out of the system and decriminalized. A 
beginning lawyer needs at least one hour to conduct a case conference. In 
addition, he or she has to be able to read police reports and recognize there is 
going to be a supplemental report. You don't learn any of this from law 
school. She noted that managing a case takes away the time with a client. It 
takes three years of training to become a felony attorney in any public 
defender office. 


Sheriff Cameron noted that all attorneys are members of the Bar. He 
asked why state attorneys and public defenders could not have requirements 
set by the Bar to be continually educated in the field of criminal law and 
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have the courses set by the FP AA and the FPDA. Ms. Holt thought there 
would be fiscal impact on the Bar, and it may be better to increase the 
number of training programs put on by the two associations. 


Sheriff Cameron thought that a 97% plea rate tells you the system is 
not working. Ms. Holt said there should not be pleas just for convenience or 
in juvenile cases pleas because this is what the parents want. She felt the 
system needed to slow down because it moves very quickly. The electronic 
world brings its own challenges such as redaction of information given to 
the defense. 


Mr. Ramage, General Counsel for FDLE, commented that his 
daughter graduated from law school last year and is now an assistant state 
attorney. He receives calls from her asking how to handle certain 
evidentiary matters. Mr. Ramage said his daughter is assigned to the 
misdemeanor division, and received training last week. He said the next 
training is not set for another year. He acknowledged that state attorneys 
and public defenders cannot close their offices so everyone can go to a 
training session. He thought that there was room for law schools to focus on 
practical training for attorneys who desired to become assistant state 
attorneys or assistant public defenders. Mr. Ramage said it is clear that law 
schools do not teach law students how to be assistant state attorneys or 
assistant public defenders. Students receive very little practical experience. 
Instead, they are thought legal theory. He noted that FDLE puts on a two 
day training program for police advisors and sheriffs attorneys. 


Judge Perry asked why simulated training could not be provided so 
that attorneys get the basics without having to wait for a full training class. 
He said students graduating from law school don't know how to handle 
suppression motions or the disclosure ofBrady information. Judge Perry 
suggested that one way to handle the issue was through on-line courses. 


Mr. Reyes said that no matter who you are, if you have three hundred 
or four hundred cases you are not going to do a good job. There are only so 
many hours in a day. The system needs to keep experienced attorneys. 


Mr. Coxe asked ifthere should be minimal standards for non-capital 
felonies. Ms. Holt said there was a lot to be said for knowing the 
competency core ability of an attorney handling criminal cases. 
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Chief Sireci commented that what is missing for state attorneys and 
public defenders is being able to have the incentive available to keep people. 


May 22, 2012 


The Commission reconvened at 9 :03 a.m. 


Mr. Stein, Assistant Public Defender, 11th Judicial Circuit, addressed 
the Commission. 


Mr. Stein said there was no doubt that the workload of the public 

defenders has an impact on wrongful convictions. We can all agree that 

ferreting out innocence requires a competent attorney to investigate the 

evidence. The attorney needs to be both ethical and diligent. 



Mr. Stein said public defenders have back loaded their resources, and 
concentrate on cases that survive arraignment. That is where the resources 
are used. Now with ever increasing caseloads, defendants are offered a plea 
at arraignment. Twenty-five to thirty percent of the cases are disposed of at 
the arraignment. Ifthese cases were not disposed of, it would be impossible 
for the courts to handle all the cases on the criminal dockets. 


Mr. Stein covered three main points during his presentation: 


(1) Not eyery defendant who pleads guilty at arraignment is guilty. 
Those in jail need to get out, get to a job, or feed a family. 


(2) At the time of arraignment, the lawyer is not in a position to 
adequately advise the defendant if he or she should enter a plea. All the 
attorney has available is the arrest warrant and five to ten minutes to talk to 
the client. There is no opportunity to do a meaningful investigation. In 
thirty-four years ofpractice, Mr. Stein has never seen enough information in 
the arrest form to properly advise a client as to how to proceed. Therefore, it 
is not possible to be sure the plea is willfully, freely, or knowingly entered. 


(3) There is not enough time, especially for young attorneys, to know 
if the client is suffering from a mental condition. Clients who do not 
understand the case or the nature of the proceeding make decisions based on 
three to five minute conversations with the assistant public defender. 
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Mr. Stein noted that in a line of cases, the United States Supreme 
Court has placed the onus on defense counsel to properly advise the client 
under the 6th Amendment. This can only be done when there is adequate 
time to investigate the crime. The problem with wrongful convictions is that 
they are discovered years after the offense is committed. At arraignment, 
there has been no testing of evidence and no investigation. We are asking 
people to plead guilty without much assistance from the attorneys. 


Mr. Stein advised the Commission regarding the Padilla decision. 
Padilla v. Kentucky, 130 S. Ct. 1473 (2010), is a case in which the United 
States Supreme Court decided that criminal defense attorneys must advise 
non-citizen clients about the deportation risks of a guilty plea. The case 
extended the Supreme Court's prior decisions on criminal defendants' Sixth 
Amendment right to counsel to immigration consequences. Mr. Stein 
pointed out that defense counsel must know immigration law and advise a 
client as to the consequences. He said his office has been training lawyers 
on immigration law so we can properly advise clients. At arraignment, there 
is not an opportunity to learn what all the consequences might be for each 
defendant. 


Mr. Stein said he was not whining. The young attorneys at the public 
defender's office see this as a mission. However, there is a lack of attention 
to detail because of the number of cases they must handle. 


A few years ago a study was done showing that the caseload for 
assistant public defenders handling non-capital cases was five hundred 
felony cases a year. At today's levels, the caseloads are deeply concerning. 
The Florida Governor's Commission set a goal of one hundred felony cases 
per year. A national advisory commission recommended one hundred fifty 
cases a year. 


Mr. Stein pointed out that since the 1970's, technological 
advancements, such as the Internet and the use of Skype have made lawyers 
more efficient. However, there are thousands of non-English speaking 
clients. There are not enough interpreters in the system. If you want to 
depose a witness, you have to have to wait until the afternoon when the 
interpreters are finished with court work that is handled during the morning 
sessions. In Miami, traveling to the pretrial detention facility takes one-half 
to two-thirds of a day. At the facility there are workforce restrictions and 
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fewer personnel available. All this reduces the time available to ferret out 
innocent clients. 


Mr. Stein commented on the turnover that occurs at both the state 
attorney and public defender offices. This turnover creates a situation where 
the new attorney has to spend time with a supervisor, thus reducing the 
effectiveness of both attorneys. 


Mr. Stein recommended that the Florida Legislature conduct a case 

weighted workload study. It is important to determine how much time it 

takes to handle a caseload. One needs to take into account that triaging is 

not the goal. The goal is proper representation to curtail wrongful 

convictions. We should not guess how much work a lawyer should have. 

We need to know how much work a person can handle. 



Mr. Stein discussed the moral authority of the courts that is derived 
both from the U.S. Constitution and the statutes. It is important that victims 
have respect for the decisions reached by the courts. They have this respect 
because there is a fair fight and only proper funding allows for this. When 
either side gains an advantage, the cases are eroded, and it undermines the 
courts. What is critical is that there be in place adequate funding for both 
sides in the workplace. 


Chief Sireci asked about mental capacity and indigent defendants. 
Mr. Stein said he did not know the number of indigent who are wrongfully 
convicted. Mr. Stein said we train individuals but they are not trained to be 
psychologists. We are asking the lawyers to make a call regarding the 
competency of a client in a very short period of time. It is only after 
arraignment that we get a better handle on it. 


Chief Sireci said he thought that the majority of those who are 
convicted are poor. Mr. Stein said his office handles about seventy percent 
of the cases in his circuit. Privately retained counsel handles a very small 
percentage of cases after you account for regional and conflict counsel. 


Dean Acosta asked about the pleas at arraignment and wanted to 
know ifthe plea was usually to a third degree felony. Mr. Stein said the plea 
does not occur with more serious felony cases because the plea offer is too 
high. 
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Dean Acosta asked if the public defender goes through the collateral 
consequences of a plea such as having a felony record. Mr. Stein responded 
by saying the public defender uses a long worksheet that lists all of the 
consequences of taking the plea. 


Ms. Walbolt asked if other states have used weighted caseload studies. 
Ms. Daniels said she was familiar with the studies done by New Mexico, 
North Carolina, Missouri, and Tennessee. She said all the caseload studies 
came back with caseloads of less than two hundred. 


Judge Silvernail asked ifthe public defenders had developed a 

weighted system similar to the Delphi study that took into account 

increments of time and the complexity of the cases. 



Ms. Barzee asked why would there be the need for another study if 
there are other jurisdictions that have already done a weighted caseload. Mr. 
Stein said the other studies would be a good starting point, but have to take 
into consideration local conditions. As an example, Dade County has six 
jails, while other counties may have only one. He noted too that Florida has 
an extraordinary number of crimes that carry enhanced penalties. He said 
one can borrow from other jurisdictions, but we have to tailor any study to 
our own situation. 


Ms. Barzee raised the issue of staffing in public defender and state 
attorney offices. She asked if enhanced sentencing schemes affect staffing. 
There is a question of whether you have a young attorney handling a third 
degree felony, when the penalty could be thirty years, not five. She asked 
what recommendations Mr. Stein might have regarding staffing needs. Mr. 
Stein said that over time he has observed that some attorneys coming to the 
office are less equipped than in the past. Many public defender offices are 
unable to provide mentoring. In the past, it usually took two years before an 
attorney would handle a felony case. Now, it is a year to fifteen months. 
Mr. Stein noted that there have been no raises to employees over the last 
several years and the attorneys are getting younger. He said if the trend 
continues, there may not be enough lawyers to meet the standards for capital 
cases. If there is no opportunity for economic advancement, and no loan 
forgiveness programs, the young attorneys will leave. Now, many attorneys 
stay only three or four years, even though they are dedicated to the mission 
and love the work. You can only ask someone to be poor for so long. 


37 








Judge Perry asked what percentage of the defendants enters a plea at 
arraignment. Mr. Stein said the number is somewhere between twenty and 
thirty percent. Judge Perry asked how much client contact there was prior to 
the entry of a plea. Mr. Stein said if the client was in custody, there is a non­
attorney paralegal who sees the client. It is a usual practice to seek review 
of the defendant's bond status. Many clients will resolve a case just to get 
out of custody. Getting out ofjail has an impact on how a case is resolved. 
Mr. Stein said there is never a thorough client intake session, along with any 
crime scene investigation. He said that up to three years ago, there was no 
contact until the time of arraignment. There now is a unit in place to review 
the arrest warrant, and try to interview clients, but this does not occur 
anywhere near 100% of the time. The first time clients are seeing the 
attorneys is at arraignment. All we have to go by is the arrest affidavit. 


Judge Perry asked what staffing change would need to be made to 
adequately do the job. He said he was not looking for the Cadillac version, a 
Ford would do. Mr. Stein said he was not aware of any study as to how 
many attorneys it would take by moving attorneys from post to pre­
arraignment. 


Judge Perry asked if there were factors Mr. Stein sees that leads to 
wrongful convictions. Mr. Stein advised Judge Perry that the lawyers do not 
depose every witness. It just is not possible. He said more investigators are 
needed to get out into the street. He said the public defenders need to have 
the ability to forensically test what we do find. We do have due process 
costs, but there is not a time he does not have to weigh the needs of the 
client, and how that affects other clients. There is a finite pot of money. 
The word triage is what occurs. Mr. Stein said the public defenders have 
learned to prioritize. Their work is similar to a MASH unit. It is not 
unheard of to have forty or fifty cases set for trial on a given day. No 
attorney can ever be ready. 


Mr. Coxe suggested that in any case weighted study; both internal 
case management and actual caseloads should be considered. Mr. Coxe 
asked if the studies in other states including the state attorneys, or was it just 
a public defender study. Ms. Daniels said in three of the studies it was just 
the public defender. The National Center for State Courts said the cost 
would be $180,000 for a public defender study, and $360,000 for a study of 
both entities. Ms. Daniels said another entity had a higher number. Judge 
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Silvernail noted that the center did the Delphi study for the Florida court 
system. 


Ms. Daniels noted that the public defenders do not count the caseload 
numbers the same way as outlined by Mr. King in his presentation. The 
public defenders also do not count the case numbers the same way the court 
system does. 


Mr. Stein commented that a person arrested can stay in custody for up 
to thirty days before the state files any information. 


Mr. King said he had several questions. He wanted to start with the 
idea ofdiscussing talking with your clients. Mr. King noted that he never 
defended anyone in his life. He didn't know how to talk to a client. But, it 
seemed to him that if the client said I did it, you should be able to resolve 
that case fairly quickly. Mr. Stein responded by saying in thirty years of 
practice he never had a client tell him that. He compared his experience to 
the movie "The Shawshank Redemption." In the movie, there was dialogue 
where the statement was made that everyone in Shawshank was innocent. 
Mr. Stein said that every client insists on his or her innocence. He said that 
it is difficult to explain how later they plead guilty. Mr. Stein commented 
that in many cases his client enters a no contest plea under Alford. 


Mr. King said that when they tell you they are innocent; don't you talk 
to the client and attempt to make a determination if they are innocent? Mr. 
Stein said that many crimes do not occur in the presence of other witnesses. 
It is not easy ferret out the truth. 


Mr. King expressed his opinion that if people say they are innocent, 
they should be able to establish to some extent that they are actually 
innocent. It struck him that realistically they should be able to do that. We 
do not in 99% of time arrest innocent people. Mr. Stein said that in our 
court system there is a presumption of innocence. Starting at the 
arraignment, I don't have the ability to prove that the state can meet its 
burden. 


Mr. King asked Mr. Stein ifhe had an expectation to provide a 
defense like the one given to O.J. Simpson. Mr. Stein said he did not have 
that expectation. He said the public defenders need to meet standards of 
professional responsibility and the 6th amendment. 
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Mr. King said that in his circuit, in the courtroom, you know what the 
judge is going to do. You know the state's offer. Mr. Stein said that is true 
is some circuits, but not true in others. Mr. King asked if it were not true 
that the plea offers are tailored to what the judge will do. Mr. Stein noted 
that two former judges from the 11th Circuit are sitting on the panel. Judges 
are all different. Mr. King said that the attorneys practicing in that court 
generally know what the judge is going to do. There are generic and 
standard plea offers. Mr. Stein said there are standard plea offers for a non­
state prison sanction and probation. However, once the facts are presented 
to the judge, the case may be worth more. 


Mr. King noted that in his circuit his office gets plea offers out pre­

arraignment. The offers are pretty much the same for cases like burglary 

and theft. He asked if Mr. Stein had a sense that the offers he receives are 

about the same for those types of offenses. Mr. Stein said some judges do 

set a standard, but he has 21 judges to appear in front of. 



Mr. Hill commented that the 11th Circuit has the largest caseload in 
the state. He asked how many documented cases have come out of the 
public defender's office in the past few years that are innocent. Mr. Stein 
said he did not know the answer. Mr. Hill asked if the public defender's 
office did an investigation as to why there is a wrongful conviction. He 
noted that hen we have a Bar complaint we look at the case. Mr. Stein said 
the problem with innocent clients is that we don't always know if they are 
innocent. Any defense lawyer dreads the idea of someone being convicted 
who is innocent. He noted his office has its own appellate division and it is 
used as a training tool for the trial lawyers. 


Dean Acosta stated that there clearly there are a number of resource 
constraints. There never will be enough funding. What would be the 
interest in having law schools restructure the third year so that in lieu of 
classes, the public defenders and state attorneys could pre-hire law the 
students. The students would get credit for work they do in your office, and 
then team up with offices to get an education component. Ifyou do this, 
there would be no start-up cost. Mr. Stein thought this was a wonderful 
idea. He noted that the University ofMiami has less than a full time clinic. 
A client thinks of the student as the lawyer. Mr. Stein said you could start 
with a full time clinic program, get trained, and know what it is like to be a 
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public defender. This would be like an apprentice program. He noted that 
his office does take on a few apprentices' to grow into a public defender. 


Dean Acosta wondered if the Bar rules needed to be changed? His 
idea would be to establish a full-time worker in the office, not a clinic. He 
asked if the Bar rules would cover this. Mr. Stein said with any law school 
practice program there would always have to be a law school component. 


Mr. Reyes asked that in Miami is there ever an advantage to the 
defendant because of the higher caseloads. Mr. Stein said yes. A few years 
ago prosecutions testified that they relied on defense lawyers to bring the 
information to them since they did not have the time to know what the case 
was worth. 


Mr. Reyes asked what would mandate that the state attorneys and 
public defenders assign more experienced lawyers to the sentencing of the 
offender, not the crime. Mr. Stein said that in his circuit there is a repeat 
offender court. The lawyers assigned to that court are the most experienced, 
non-capital attorneys. Mr. Stein noted that the state attorney classifies the 
case, and from a logistical basis it is not possible for the public defender to 
switch attorneys from one court to another. 


Ms. Barzee asked if it would help reduce wrongful convictions by 
expanding the career offender court and have both sides assign experience 
attorneys to handle the cases. Mr. Stein commented that no additional 
resources were given for staffing. If you create more repeat offender courts, 
you still have to pull resources from other divisions. 


The Commission discussed possible recommendations for the state 
attorneys and public defenders. Judge Perry thought that education 
regarding Brady and other discovery obligations was important. He said he 
could not speak to the depth ofwhat the two associations do now. 


Mr. King advises there is a training program through the FP AA. 
There are a series ofprograms and some deal with particular types of crimes 
such as domestic violence. In every program there is ethics and 
professionalism such as closing argument and Brady obligations. Mr. King 
said the big problem that the Commission can address is the funding to 
enable those programs to be delivered more locally to state attorney offices, 
or other areas of the state, so lawyers don't have to be out of the office or out 
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of court to do the training. Mr. King said it is hard to send attorneys away 
for overnight trips, or for two or three days. There is no one available to 
cover the attorneys while they are out of the office. Mr. King recommended 
that the legislature fund training programs to be delivered to local state 
attorneys around the State ofFlorida in order to train large numbers of 
assistants at one time. 


Judge Perry thought there was not enough money to do a training 

module by the FPAA to be delivered to the state attorneys. Mr. King said 

there was no separate line item to pay for training. He said the state 

attorneys have to pay travel and per diem for training and this takes away 

prosecuting services from the public. He noted that many state attorneys 

have severely limited travel. 



Judge Perry asked if there was any ability to deliver on-line web 
casting for state attorneys. Mr. King said the main FPAA program that is 
put on in the summer is recorded. Every circuit gets a DVD so any attorney 
can pull it out off the server and go through the classes that are offered. We 
do a lot of that. The only issue is the assistants have to find time to watch 
the program. 


Judge Perry asked ifthe state attorneys have defined and written 
policies for discovery such as Brady. Mr. King said he did not know the 
answer. Mr. King noted that he was criticized in an audit because he did not 
have a written policy that his employees should not steal from the state. He 
thought having a policy was pointless since every state employee, especially 
a prosecutor, knows not to commit the crime of theft. Mr. King said he did 
not know if one could detail every conceivable Brady violation in a written 
policy. He said he does have prosecutor manuals that have all of those areas 
including Brady included in the materials. Mr. King said the literature is 
there, but it is partly a function of teaching people. The hardest thing is you 
are competitive and you want to win. You have to teach a culture in state 
attorney's offices and in the court system. The eye is on what is justice and 
truth and not whether you win or lose. Mr. King said in his circuit the public 
defender does not provide the names of witnesses until after the jury has 
been sworn. That is just wrong. That is part of our culture in regard to our 
relationship with them, and the judges and public defender won't do 
anything about it. 
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Judge Perry said there seemed to be a consensus among the 
Commission members that there needs to be training and money to do it to 
cover both Brady and discovery obligations. 


Judge Perry asked Ms. Snurkowski about training at the appellate 
level. Ms. Snurkowski said she provides training on capital cases for the 
FP AA. She also prepares a criminal law alert every week or so. She said it 
is hard to define the legal issues since they can be eclectic. The Commission 
is discussing issues that arise at the trial level. The issue de jure is not 
necessarily the issue that is appealed by the defendant. 


Ms. Daniels noted that the professionalism course required by The 
Florida Bar is not well suited for state attorneys and public defenders. There 
are topics such as setting fees that are not relevant to what prosecutors and 
defense counsel do. Ms. Daniels commented that her office has to pay for 
our lawyers to go to the course. The attorneys have reported back saying it a 
half day lost and is a waste of time. Ms. Daniels said if we drill down we 
could say that public defenders, state attorneys and attorneys who do 
criminal appellate work for the AG should have a separate professionalism 
program. 


Ms. Snurkowski noted that there has not been any success in getting 
the Bar to change the curriculum. The Bar does not acknowledge that there 
is a body of graduates who come out of law school and go to state offices. 


Dean Acosta commented that the vast majority ofyoung lawyers who 
would take the professionalism course would not be a government lawyer in 
two years. He said the Bar would push back heavily. 


Mr. Coxe commented that taking the professionalism course for new 
lawyers does not even require that an attorney leave his or her office to 
obtain the continuing education training. He said one problem that has been 
identified is that attorneys do not recognize what Brady requires. Rule 2.112 
requires that an attorney have twelve hours of special education on the 
defense of capital cases. The rule does not say you take the course only if 
you can afford it. An attorney just has to do it. For all lawyers it is not 
unreasonable to have a two hour program on Brady delivered on DVD or 
CD. If you don't have the two hours you will not be practicing in that area. 
You don't represent a client unless you sign the form saying you have 
completed the two hour course. 
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Mr. King expressed his thoughts regarding the professionalism 
training. He said when he started in 1980 one could opt out of the training 
until such time as the person left the state attorney's office. Ms. Daniels 
advised that everyone has to take the course now. She asked why not go 
back to the previous requirement that the course be taken after the attorney 
leaves the public defender or state attorney office. This would help in two 
ways. First, she would not have to bear the $160.00 cost of the program. 
The attorney could pay when he or she leaves the office. Second, have the 
Bar approve a course for prosecutors and defense attorneys. We could 
incorporate Brady and discovery into the program. 


Mr. Coxe said the problem with exempting out one class of lawyers is 
that other lawyers would argue they should not have to take the course 
either. The Bar has said we want to get the basics out there. This training 
on professionalism works if it is uniform for everyone. 


Ms. Barzee said it was shocking to her to see the wide disparity when 
she was on the bench of what attorneys thought constituted Brady, Bagley, 
and Giglio. She said she came across lawyers who had never read Kyles. 
All of this has occurred in the past few years. To her, this seemed to be a 
fundamental issue. The nuts and bolts of these constitutional issues should 
be taught. This is a necessary component ofpracticing criminal law. 


Mr. Hill said it made a lot of sense for the program. He did not think 
this Commission can mandate what a law school does. He said the 
Commission should encourage the law schools to offer a course in being a 
public defender or state attorney. We have heard that a large number of 
students go into criminal practice. 


Dean Acosta thought perhaps this should go a little further. Law 
schools have externship programs with public defender and state attorney 
offices. It includes a component of what it means to be a state attorney or 
public defender. The externships are not that popular. He said the law 
schools should shift to an apprentice model and not an externship model. He 
suggested a student should actually spend his or her final semester in a 
public defender or state attorney office. This gives the student a set of skills 
that you can't get in the classroom. He suggested recommending that law 
schools be encouraged to work with state attorneys and public defenders and 
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imbed students in those offices during the final semester by serving as 
assistant state attorneys or assistant public defenders. 


Judge Perry drew the Commission's attention to Tab 10 in the 
Commission notebook that contains a report by the Justice Project. Judge 
Perry pointed out that according to the report the most common form of 
misconduct is the failure of prosecutors to provide favorable evidence to the 
defense. Other issues involve the use of informant testimony, courtroom 
misconduct, etc. He asked if someone would like to offer a motion that the 
FP AA develop training programs that can be remote be delivered (video 
webcast) dealing with discovery, Brady, Giglio, and other cases setting forth 
the prosecutions' obligations. In addition, any motion should include 
recommending that the legislature provide funding in this area. 


Mr. Coxe said recommendations do not do anything more than 
suggest that someone do a better job. We need to mandate. The defense 
attorney should be working off the same materials as the prosecutors work 
off of. Judge Perry agreed but said he was trying to take a shotgun 
approach. Professionalism covers prosecutors, defense attorneys, and the 
courts. He said he agreed the Commission should mandate certain things. 
But unless the members want to stay here all day, or squeeze in another 
meeting, something needs to be done regarding professionalism. 


Mr. King asked who would mandate the training. He thought the 
Supreme Court would have to mandate that you have the training - the Bar 
could not do it. Mr. Coxe noted that the Supreme Court sent the message in 
capital cases through a rule. Judge Perry thought the Commission could get 
around the problem of the Bar mandating the training. He noted that from 
the outset, all state attorney offices are not created equal. There are different 
levels of training. 


Mr. King moved that the Commission recommend that rule 3.112 be 
amended to require that any public lawyer who is engaged in criminal 
prosecution or defense have a two hour class in the ethics of discovery and 
Brady violations before he or she can handle felony cases. The motion was 
seconded. 


Ms. Snurkowski suggested that at the time of employment, or within 
60 days of employment, the state agencies provide the legal education to 
meet the requirement. 
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Judge Barzee offered a friendly amendment to have the requirement 
for 2 hours of training prior to the trying of a felony case. This would give 
the person a chance to get the training before trying a case. She noted that in 
state attorney and public defender offices, the attorneys start out handling 
misdemeanor cases. 


Mr. King noted that in a capital case you have to have the training, so 
the requirement should be the same for all lawyers, not just assistant public 
defenders and assistant state attorneys. 


Mr. Coxe said he did not see a problem with watching a DVD and that 
meeting the requirement. He said he did not have any problem with new 
lawyers having he training. He further commented that in the private world 
he would want to see the training be given up front. 


Ms. Snurkowski suggested the training be done at time of 

employment. 



Mr. Coxe mentioned the two latest Supreme Court cases on 
ineffective assistance of counsel that address ineffectiveness at the time a 
plea is entered. He said he understood the need to get the training at the 
outset. He also thought the training should apply to out-of-state attorneys. 


Judge Silvernail and Mr. Coxe discussed how the rule would affect all 
attorneys. Mr. Hill said the rule would apply to anyone coming into the 
courtroom from within, or outside the state. 


Mr. King restated his motion to recommend to the Florida Supreme 
Court that rule 3.112 of the Florida Rules of Criminal Procedure be amended 
to require that any attorney who is practicing law in a felony case must have 
completed at least a two hour course regarding the law of discovery and 
Brady responsibilities. 


Ms. Barnett asked why limit the training to two hours. Mr. King said 
he pulled the two hours out of the air. 


Mr. Coxe thought that two hours would be sufficient ifthe topic was 
just Brady violations. Brady seems to be the problem. 
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Mr. King said he was thinking with the way we train, one hour could 
be devoted to Brady, and one hour to discovery. 


Mr. Garringer pointed out that the Commission has two choices with 
regard to the recommendation. The Commission could file a petition with 
the Court seeking an amendment to rule 3.112. The problem with this 
procedure is that the Commission will no longer exist after June 30, 2012, 
and no staff will be available to follow through with the rule proposal. As 
an alternative, the Commission could recommend that the Court forward the 
recommendation for a rule amendment to the Criminal Procedure Rules 
Committee. Ms. Snurkowski asked if the Commission could recommend to 
the Court that the rules committee handle this within a certain period of 
time. Mr. Garringer said the Commission could make that recommendation, 
but it is within the discretion of the Court to set any time limits. 


Ms. Barzee asked ifthe Criminal Court Steering Committee could be 
tasked with proposing a rule amendment to the Court because it is more 
streamlined than the rules committee. Mr. Garringer said he thought the 
new chiefjustice would have to issue an administrative order giving the 
Steering Committee the authority to petition the Court for an amendment to 
rule 3.112. 


The motion by Mr. King was seconded. The Commission passed the 
motion by a unanimous vote. 


Mr. Hill said the Commission needed to pass something so there could 
be uniformity in the course. He moved to pass a resolution to have the 
FP AA and the FPDA collaborate to come up with a course to meet the two 
hour requirement. 


Dean Acosta offered a friendly amendment that the FPDA and the 
FP AA develop on-line training courses including this course. 


Judge Silvernail asked if the criminal law section of the Bar should be 
added as one of the developers of the course. Mr. King said he did not know 
how the criminal law section worked. 


Ms. Snurkowski said in lieu of the criminal law section she would 
offer the support ofher office. 
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The motion in the form of a resolution to have the FPAA and the 
FPDA come up with a course to meet the two hour requirement was passed 
by a unanimous vote. 


Mr. King moved that the Commission recommend to The Florida Bar 
that it suspend the Practicing with Professionalism requirement for assistant 
state attorneys and assistant public defenders until they leave their 
employment as government attorneys. However, the assistant state attorney 
and assistant public defender would be required to take a professionalism 
course offered by the FP AA or FPDA. 


Mr. Hill commented that if we carve out one specialty we are going 

down a slippery slope where others might want out. 



Judge Perry asked if the motion was within the charge of the 

Commission to identify and recommend steps to eliminate wrongful 

convictions. Mr. King said by not spending $160.00 for an attorney to 

attend a course, the money could be channeled back into the state attorney 

and public defender officers. 



Mr. Coxe noted that the Practicing with Professionalism program 
addresses all Florida lawyers. You have to take it keep your license. The 
solution is to change the subject matter of the program. Ms. Daniels said she 
has tried many times to work with the Young Lawyers Section but nothing 
has changed. 


Judge Perry called the roll on Mr. King 's motion. His motion failed 
by a vote of 10 to 9. 


Dean Acosta suggested there be more on-line courses for prosecutors 
and public defenders. He moved that the Commission recommend that the 
Florida Legislature fund the FPAA and FPDA, the Department ofLegal 
Affairs, and regional counsel to set up a series ofon-line training courses 
that are available to all government attorneys practicing in the criminal law 
area. The motion passed by a vote of 18 to 1. 


Chief Sireci suggested trying to find other funding sources such as 
law schools, grants, and sponsors. Representative McBumey said the 
legislature would look for other alternative funding sources. 
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Ms. Barnett said she was uncomfortable with seeking out private 
vendors to fund the system. There is a problem with taking private dollars. 
She added that as the Commission prepares to present its final 
recommendations, the report should give meaning to constitutional promises 
of due process and justice. Ms. Barnett said she thought the Commission 
has created a substantial record of the constant reminder ofhaving an 
adequately funded judicial system. 


Commissioner Bailey advised the Commission that the rumor that the 
FDLE crime laboratories only accept five samples is not correct. The five 
sample submission is only a guideline. FDLE takes the biggest and best 
items for DNA testing. He did note that the laboratories no longer accept 
misdemeanor cannabis samples for testing. 


Commissioner Bailey said there are now approximately 180,000 
samples in the CODIS database. About 12,000 samples are from unknown 
sources. He said FDLE gets 300 to 400 hits a month. He said the 
Commission needs to recommend that technicians be retained and other 
felony offenses be included in the DNA database in order to remove repeat 
offenders from the street. 


Commissioner Bailey said that in 2009 FDLE changed its collection 
procedures. We now collect for those arrested for a felony but we do not 
have enough money. In the past session, we asked for $875000 and a couple 
ofpositions to bring in robberies, burglaries, and thefts. FDLE did receive 
$500,000, but this sum has been dedicated to supplies that are sent to law 
enforcement agencies statewide. Assuming there is funding, the DNA 
database will be expanded in 2017 to capture controlled substances, and in 
2019 to include all other felony offenses. With minimal funding, the data 
base is increasing profiles by 20,000 cases a year. FDLE is having a hard 
time keeping personnel and is losing people monthly. FDLE has a great 
reputation for training but not keeping employees based on pay. Hiring 
crime laboratory analysts is a big investment. One difference with our 
rookies is that they are counterproductive for a year. We have an analyst 
taken off cases to train the new hires. We are asking the Commission for 
support with the legislative committees to help us maintain our investment 
with our people and speed up the process of getting these felonies on-line so 
we can arrest return customers. 
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Ms. Barnett made a motion to have the Commission recommend to 
the Florida Legislature to increase funding for the Florida Department of 
Law Enforcement DNA laboratories to increase the DNA profile database 
and accelerate its full implementation no later than 2015. The motion passed 
by a vote of 18 to 1. 


Judge Silvernail asked the members if there was any concern about an 
illegal search or seizure with regard to the taking of a DNA sample from a 
person who was not convicted. Ms. Barnett noted that the ACLU had 
expressed concerns but the law authorizing the taking of samples had passed 
anyway. 


A motion was made to recommend that the Florida Legislature 
reevaluate the salaries and staffing of the biology section of the FDLE crime 
laboratories in order for FDLE to be more competitive and able to hire and 
retain trained personnel. The motion passed by a unanimous vote. 


Judge Perry said he had been intimately involved in the funding of the 
court system. He said that each day, when he substitutes in a division when 
someone is out, he sees attorneys who are burdened with huge caseloads and 
not having the time to do what they need to do. He said this country was 
founded on the principle of a justice system. We are getting to the point of 
seeing a crumbling infrastructure and we know that the state attorneys, 
public defenders, and courts are not being properly funded. There are some 
cases where we have been too lenient in conflict cases. The only way the 
Florida Legislature is going to be done with this problem is to have a study. 
We should recommend that a study by done by OPPAGA. The only way we 
get out of this crisis is to have a criminal justice system that is adequately 
funded to meet its needs. In the next few years we are going to see a brain 
drain and we are not going to be able to attract the most talented people out 
there. You get what you pay for. We need something to show what the 
needs of the court system are. You cannot just come up with a 
recommendation by asking for more money without a study to support it. 


Mr. Coxe said he had some additional comments to make regarding 
professional responsibility. He said there recently was a study regarding 
two thousand wrongful convictions. There is a Tampa Tribune article about 
what we are doing. Two to three weeks ago the National Law Journal stated 
that it will now put out the names of the lawyers who were involved in 
misconduct. Florida appellate courts don't do that. Mr. Coxe felt that where 
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misconduct has resulted in a reversal by the state or the defense the attorney 
should be named. 


Ms. Walbot echoed the comments ofMr. Coxe and said the names of 
the attorneys should be referred to The Florida Bar if a case was reversed 
due to misconduct. 


Mr. Coxe said this misconduct occurs on both sides of the courtroom. 
~e asked if the Commission wanted to play hard ball. Articles have shown 
that misconduct is the third leading cause for wrongful convictions. Judge 
Perry said some states require judges to report this conduct if it occurs. 


Mr. King said ifhe heard correctly, there have been 2000 wrongful 
convictions since 1989. He said since 1989 his circuit has handled 
23,000,000 cases. That comes out to nine hundredths of one percent were 
wrongful convictions. He said we have to keep an eye on reality. Out of 23 
million cases, nine hundredths of one percent tells us we have a fairly good 
system. Mr. King acknowledged that at the system could be tweaked. One 
wrongful conviction is bad. He said he did not have a problem with the 
publishing of the names of attorneys engaged in misconduct. Mr. King 
noted that no defense lawyer's closing is ever held to scrutiny in an appellate 
court. He said The Florida Bar needs to be serious about looking at that 
conduct. 


Dean Acosta said he concurred with Mr. Coxe. Judges do not want to 
make a finding at a trial level that an attorney has engaged in misconduct. 
The judges are elected officers. They would be perceived as going after 
attorneys. This is even present at the appellate level. Judge Perry said it 
would be a cold day in June before attorneys are reported for misconduct in 
his circuit. 


Dean Acosta said the Supreme Court Commission on Professionalism 
is looking at alternative methods. Dean Acosta said the Commission was 
rushing through the most impactful issue. This may be a cry in the 
wilderness but we must cover this topic. A study is essential. But beyond 
just a study, there needs to be finding. He said he was shocked about what 
he heard yesterday. Were this the federal system I would question ifthe 
system could meet its ethical obligations. 
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Representative McBumey said in the last three years the legislature 
has endeavored to fulfill the recommendations of the courts, the state 
attorneys, and the public defenders. There has been testimony that the 
amount of funding is insufficient. The question is what is adequate funding. 
In the 1980 's these same questions were raised back then. There should be 
some way to say what is adequate. Ms. Daniels said that is why the Public 
Defender did not give a number. She said the public defenders have been 
advocating a caseload study. If the ABA standard were adopted, it would 
take millions of dollars. The Commission should recommend a study by the 
courts, OPP AGA, or another entity 


Dean Acosta asked if the public defenders could put together a list 

similar to the presentation given by Mr. King. 



Mr. Coxe said telling the legislature that the system is underfunded 
means nothing. The message we should deliver is that we are comfortable in 
saying that wrongful convictions will continue unless the legislature 
properly funds the system. We have to tell them specifically what is wrong. 
Dean Acosta said we need some data from judges to show the inadequacy of 
the funding. 


Representative Porth suggested inviting the incoming Speaker of the 
House and President of the Senate, along with a representative from Tax 
Watch. Judge Perry said there is not going to be any fact finding at the next 
meeting and asked Representative Porth what he expected the invited guest 
to do. Judge Perry said at best they could hear our concerns. 


The Commission agreed to hold another meeting in Tampa or Orlando to 
finish the discussion and recommendations on funding. 


VII Adjournment 


The meeting was adjourned at 12:32 p.m. 
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Rule 3.220 Amendment Recommendations 



•Rule 3.22o(b)(1)(A)(i) 


(8) informant witnesses, whether in custody, who 
offer testimony concerning the statements of a 
defendant concerning the issues for which the 
defendant is being tried. (Staff) 


or 


informant witnesses, whether in custody, who offer 
testimony concerning the issues for which the 
defendant is being tried. (Fingerhut) 







Rule 3.220 (cont.) 



• 3.22o(b)(1) 


(M) whether the state has any material or 

infortnation that has been provided by an 

infortnant witness, including: (Staff) 



or 


(M) whether the state has actual l<nowledge of any 
tnaterial or infortnation that has been provided by 
an informant witness, including: (Fingerhut) 







Rule 3.220 (cont.) 
• i) 	 the substance of any statetnent allegedly tnade 


by the defendant about which the infortnant 
witness tnay testify; 


• (ii) 	a sutntnary of the criminal history record of 
the informant witness; 


•(iii) 	the time and place under which the 
defendant's alleged statement was tnade; 







Rule 3.220 (cont.) 

• (iv) whether the informant witness has received, or expects 


to receive, anything in exchange for his or her 



testimony; (Staff) 



Or 


• (iv) Whether the informant witness has received or expects 
to receive anything in exchange for his of her testimon~ 
including but not limited to any deal, promise, 
inducement, pa~ lenienc~ immunit~ personal advantage, 
vindication, or other benefit that the prosecution or any 
person acting on behalf of the prosecution has l<nowingly 
made or may mal<e in the future; (Fingerhut) 







Rule 3.220 (cont.) 


• 	{v) the informant witness' prior history of 
cooperation, in return for any benefit, actually 
l<nown to the prosecutor. (Staff) 


Or 


• ( v) the informant witness' prior history of 

cooperation, as l<nown to the prosecutor. 

(Fingerhut) 


I 
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Committee Notes for Amendment 



• 	 2012 Amendment. 3.22o(b) (1) (M) (iv) The committee 
recognizes the impossibility of listing in the body of the 
rule every possible permutation expressing an offer by the 
state to the informant witness. Although the term 
"anything" is not defined in the rule, the following are 
examples of offers that may be considered by the trial court 
in determining whether the state has complied with its 
discovery obligations. The term "anything" includes, but is 
not limited to, any deal, promise, inducement, pay, 
leniency, immunity, personal advantage, vindication, or 
other benefit that the prosecution or any person acting on 
behalf of the prosecution has l<nowingly made or may 
mal<e in the future. 
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Scientific Evidence Recommendations 

The Commission recommends that the Criminal Justice Standards and Training 
Commission establish a program for crime scene technicians to be certified by 
written examination, and further continuing testing be performed, in order to 
retain certification. 


2. 	 The Florida Legislature should provide more funding to the Florida Department 
of Law Enforcement for DNA testing as recommended by the department: 


a. Funding to purchase 50 rapid identification devices at a cost of $3,969 
per device for a total of $198,450. 


b. Funding to purchase 21,184 DNA kits used for collection and other 
laboratory supplies that are consumed in the analysis process, in the 
amount of $593,152. 


c. Funding to purchase 13 AB 3500 Genetic Analyzers at a cost of $160,000 
per instrument for a total of $2,080,000. In addition, funding is needed to 
purchase 130 licenses for the GeneMapper software at $8,ooo per license for 
a total of $i,040,ooo. Total funding for the Genetic Analyzer replacement 
and accompanying software licenses requires $3,120,000 . 


., 
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Scientific Evidence Recommendations cont. 


d. Funding of $470,547 for six new Crime Laboratory Analysts dedicated to handling the 
additional CODIS workload generated by arrest-based collections and help to avoid 
diverting additional case working analysts to CODIS administration. 


e. Funding of $784,245 for 10 new crime laboratory analyst positions to keep pace with 
current demands for service. 


3. 	 The Florida Bar should provide continuing education for state attorneys and public 
defenders regarding the introduction of scientific evidence at trial. 


4. 	 The Florida legislature should provide adequate funding for due process services to the 
public defenders, conflict counsel, and regional counsel for the use of FDLE crime 
laboratories or private laboratories. 


5. 	 State Attorneys should notify FDLE if a case is dismissed or ends in a plea agreement so 
evidence is not unnecessarily tested at the laboratories. 


6. 	 The Florida Judicial College program should annually provide education at the New 
Judges College on the admissibility of expert testimony. 







Preservation of Evidence 

Recommendation 



• The Florida Legislature continues its work 
in evidence preservation for DNA testing 
under section 925.11 and section 925.12, 
Florida Statutes (2011}, which could lead to 
the exoneration of innocent defendants. 
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California Commission on the Fair Administration 

of Justice 



• 	 Enactment of legislation to provide that when counties contract for 
indigent defense services in criminal cases, there shall be separate 
funding for accessing technology, criminal justice databases, legal 
research, travel expenses, forensic labs fees, data processing, modern 
exhibit capabilities, paralegals, investigators, and expert witnesses 


• 	 Full-time defense counsel should be compensated at rates equivalent to 
comparable prosecutors 


• 	 District Attorney's Offices should have a formal policy to govern Brady 
compliance 


• 	 Training programs for assistant state attorneys on how to follow Brady 
policies 


• 	 Court rule requiring notification of the Bar and the attorney's 
supervisor if an attorney is subject to an order of contempt, 
modification/reversal of judgment, imposition of judicial sanctions or 
a civil penalty 







California (Cont.) 


• 	Changing Code of Judicial Ethics to require that if a judge 
has personal l<nowledge of, or mal<es a finding of, lawyer 
misconduct, then the judge will report it to the Bar and the 


' 	 .attorneys supervisor 


• 	The state Bar should disclose in it's Annual Report the 
number of disciplinary actions by county for prosecutors, 
public defenders, appointed lawyers and retained counsel 


• Reconvene Commission on the Delivery of Legal Services 
to the Indigent Accused to mal<e funding 
recommendations for indigent defense 


• Reconvene Commission on Delivery of Legal Services to 
the Indigent Accused to study adequate funding of defense 


•services 







Illinois Governor's Commission on Capital 

Punishment 



• 	 Enhanced training and educational programs for lawyers and judges trying capital 
cases- there should be a certification process for judges trying capital cases 


• 	 Illinois Supreme Court should adopt rule defining what exculpatory evidence 
is- the recommended definition is under Recommendation 49, on page 119 of the 
excerpt: 


"Exculpatory information includes, but may not be limited to, all information 
that is material and favorable to the defendant because it tends to: 


1. Cast doubt on the defendant's guilt as to any essential element in any count 
in the indictment or information; 


2. Cast doubt on the admissibility of evidence that the state anticipates 
offering in its case-in-chief that might be subject to a motion to suppress or 
exclude; 


3. Cast doubt on the credibility or accuracy of any evidence that the state 
anticipates offering in its case-in-chief; or 


4. Diminish the degree of the defendant's culpability or mitigate the 
defendant's potential sentence" 







Illinois (cont.) 


• 	 Supreme Court Rules of Professional Conduct on the Special 
Responsibilities of a Prosecutor should be amended to add that after 
conviction, a prosecutor has the continuing obligation to disclose to the 
defendant's lawyer (or to the defendant) any evidence that tends to 
negate the guilt of the defendant or mitigate the defendant's capital 
sentence- Recommendation 71, wording on page 168 of excerpt 


• 	 The executive and legislative branches should improve the resources 
available to the criminal justice system to implement meaningful 
reforms 


• 	 Adequate funding should be provided to defense counsel in capital 
cases and the statutory hourly rate should more closely reflect actual 
market rates for defense lawyers 







Illinois {Cont.) 

• Capital Litigation Trust Fund provisions should be broadly 


construed so that public defenders, especially in rural 
areas, can secure additional counsel and reimbursement 
for reasonable trial expenses 


• Reduce student loan burdens and improve salary /pensions 
to retain qualified counsel in the criminal justice system 


• Judges should be reminded of their obligation to report 
violations of the Rules of Professional Conduct by 
prosecutors and defense attorneys to the Bar 







Massachusetts: Boston Bar Association 

Task Force 



• Prosecutors' offices should provide formal training to new 
prosecutors on their discovery obligations and conduct 
periodic training for existing prosecutors 


• Prosecutors' offices should adopt "best practices" written 
policies for obtaining and disclosing exculpatory evidence, 
particularly in serious felony cases 


• Defense counsel in serious felony cases (whether retained 
or appointed), should comply with Committee on Public 
Counsel Services Performance Standards and the 
statement of the Core Expectations for Defense Counsel 







New York State Bar Association 

Task Force on Wrongful Convictions 



• 	 The Task Force endorses the American Bar Association's Criminal Justice 
Association's Criminal Justice Section's Ad Hoc Innocence Committee to 
Ensure the Integrity of the Criminal Process recommendations: 


• 	 Ensure that defense counsel has adequate resources to investigate cases, 
including cases with heightened scrutiny (cases that rely on eye-witness 
identification, witnesses who receive any benefit in return for testimony, or 
the confession of a youthful or mentally incapacitated defendant) 


• 	 Require defense counsel to investigate circumstances indicating innocence 
regardless of the client's admissions or desire to plead guilty 


• 	 Require that defense counsel cooperate with successor counsel, including 
transfer of records and information 


• 	 Require defense counsel in all cases to meet the requirements enumerated 
in the ABA Standards for Criminal Justice Providing Defense Services 


. i 







New York {Cont.) 



• 	 Recommendations should be widely publicized by the New York State 
Bar Association, heads of all public defender agencies, administrators 
of assigned counsel plans, and malpractice insurance providers to 
those attorneys whom they insure 


• 	 Attorneys seeking to appointment to represent indigent defendants 
should be scrutinized more carefully 


• 	 Assigned counsel plan administrators should have adequate resources 
to monitor attorney performance and develop a structure which offers 
supervision and legal consultation to attorneys 







New York {Cont.) 



• 	 Bar associations should solicit experienced members of the criminal defense 
bar to make themselves available to fellow attorneys who seek advice 


• 	 Rules governing CLE credits should be amended to provide that attorneys who 
undertake the defense of criminal cases must certify that in each calendar year 
that they have taken a specified number of CLE hours devoted to criminal 
defense work 


• 	 Organizations which currently operate a resource center for public defenders 
and assigned counsel should be given additional resources that would enable 
them to increase their ability to provide guidance and counsel to any attorney, 
assigned or retained, who seeks assistance 


• 	 There should be an Independent Public Defense Commission to oversee the 
quality and delivery of public defense services 







Pennsylvania Advisory Committee on 

Wrongful Convictions 



• 	 Defense services for the indigent should be standardized throughout 
the state 


• 	 Rather than the counties, the state should fund defense services for the 
indigent and compensation for these attorneys should be adequate and 
uniform- also, student loan forgiveness for public service lawyers 


• 	 Prosecutorial offices should: implement internal policies that 
encourage ethical conduct; implement and enforce internal discipline 
when ethical standards are violated; develop other mechanisms to 
provide internal oversight to ensure the integrity of investigations, 
evidence development, trial and postconviction practices; and adopt 
guidelines and sanctions in instances where purposeful or otherwise 
egregious prosecutorial misconduct is discovered or revealed 







Pennsylvania (Cont.) 



• 	 Pennsylvania Supreme Court should adopt proposed amendments to 
Pa. Rules of Prof'l Conduct R. 3.8 (special duties of the prosecutor)­
relating to new evidence of innocence. The amendments to Rule 3.8 
would require prosecutors to disclose new, credible and material 
evidence that make it reasonably likely that a convict did not commit 
the offense. If the conviction occurred within his jurisdiction, the 
defendant and the court would be notified. The prosecutor would 
need to investigate further and remedy the conviction if the 
evidence is clear and convincing. 


• 	 Prosecutors' offices should have implement internal policies (a 
"prosecutor's handbook")to encourage ethical conduct and enforce 
internal discipline 







Texas Criminal Justice Integrity Unit 



• 	Implemented a study that tracl<s recurring mistal<es made 
by the defense bar - as a result of the study, the Texas 
Criminal Defense Lawyers Association agreed to develop a 
training program for lawyers and the Texas Court of 
Criminal Appeals set aside money from administrative 
funds to reimburse public defenders for travel expenses to 
attain training seminars 


• 	The TCJIU recommends increasing training for attorneys 
who represent indigent clients 







Innocence Commission for Virginia 



• State funding for indigent defense services in cases requiring 
appointment of counsel at a level that ensures that all indigent 
defendants receive effective and meaningful representation. 


• 	The Indigent Defense Commission should adopt performance 
and qualification standards for both private, assigned counsel 
and public defenders. The standards should address worl<load 
limits, training requirements, professional independence and 
other areas to ensure effective and meaningful representation. 


• 	The Indigent Defense Commission should implement a 
comprehensive data collection system to provide an accurate 
picture of the provision of indigent criminal services in 
Virginia. 







American Bar Association Recommendations for 

Defense Attorneys 



• 	 Provide adequate representation for death penalty defendants at all stages of 
proceedings, and allow defense to receive appropriate access to experts and other 
professionals. 


• 	 Capital defendants should receive competent and highly qualified representation. 


• 	 The selection and evaluation process for appointing counsel to indigent capital 
defendants should be from one independent authority that is jurisdiction-wide and 
appoints representation and maintains a roster of eligible lawyers for each phase of 
representation. 


• 	 Appointed counsel, experts, and professionals should receive fair and adequate 
compensation for their services. 


• 	 The jurisdiction should provide funds for the effective training, professional 
development, and continuing education of all members of the defense team, and 
attorneys seeking appointments should complete a training program that involves law, 
professional and ethical considerations, and trial preparation. 







American Bar Association Recommendations for 

Prosecutors 



• 	 Each prosecutor's office should have written policy governing the 
exercise of prosecutorial discretion 


• 	 Each prosecutor's office should establish procedures and policies for 
evaluating cases that rely upon eyewitness identification, confessions, 
or the testimony of jailhouse snitches, informants, and other witnesses 
who receive a benefit 


• 	 Prosecutors should fully and timely comply with all legal, professional, 
and ethical obligations to disclose to the defense information, 
documents, and tangible objects and should permit reasonable 
inspection, copying, testing, and photographing of such disclosed 
documents and tangible objects 







Continued 

• 	 The state should establish policies and procedures to ensure that 


prosecutors and others under the control or direction of prosecutors 
who engage in misconduct of any kind are appropriately disciplined, 
that any such misconduct is disclosed to the criminal defendant in 
whose case it occurred, and the prejudicial impact of any such 
misconduct is remedied 


• 	 The state should provide funds for the effective training, professional 
development, and continuing education of all members of the 
prosecution team, including training relevant to capital prosecutions. 







Florida Bar Rule of Professional Conduct 4-3.8 

Special Responsibility of a Prosecutor 



• 	 The prosecutor in a criminal case shall: 


• 	 (a) refrain from prosecuting a charge that the prosecutor knows is not 
supported by probable cause; 


• 	 (b) not seek to obtain from an unrepresented accused a waiver of 
important pre-trial rights such as a right to a preliminary hearing; 


• 	 (c) make timely disclosure to the defense of all evidence or information 
known to the prosecutor that tends to negate the guilt of the accused or 
mitigates the offense, and, in connection with sentencing, disclose to 
the defense and to the tribunal all unprivileged mitigating information 
known to the prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal. 
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Florida Bar Disciplinary Cases 



• 	 Bar vs. Cox: Disbarment for 1 year for federal prosecutor who made a 
false statement of material fact to the court, obstructed the defense's 
access to a witnesses' criminal record, permitted a witness to testify 
falsely, and assisted the witness in their false testimony to the court 


• 	 Bar v. Schaub: Suspension of practice of law for thirty days for 
prosecutor who improperly elicited irrelevant testimony, put his 
personal opinion about psychiatry and the insanity defense into his 
questions, and improperly elicited testimony about the average time of 
hospital confinement for criminal insanity 


• 	 Barv. Summers: former federal prosecutor failed to comply with judge's 
directives while representing the government, neglected to respond to 
Bar inquiry, and failed to appear at a final disciplinary hearing 







Florida Bar Di sci pl i nary Cases (cont.) 



• 	 Bar v. Von Zamft: Public reprimand for prosecutor who made an ex 
parte communication to a judge in a capital murder case, who was a 
friend of the attorney, to advise the judge that granting his motion for 
continuance was in everyone's best interest 


• 	 Bar v. Yatman: Rule prohibiting an attorney for communication with 
another lawyer's client on subject of representation prohibits the 
taking of a deposition of an individual charged with a criminal offense 
without notice to his/her counsel 


• 	 Bar v. Feinberg: Public reprimand for prosecutor who made untruthful 
statements to defense attorney in a criminal case and who continually 
met with the defendant even after he discovered that the defendant was 
still represented by counsel 







Florida Rule of Criminal Procedure 3.112 

Requirements for Lead Counsel- Capital Cases 



• 	 Have 5 years of litigation experience in the field of criminal law 


• 	 Be familiar with practice and procedure in criminal courts 


• 	 Experience in no fewer than 9 jury trials of serious and cases tried to 
completion, and prior experience as lead defense counsel or co-counsel in at 
least 2 cases in which the death penalty was sought- of the 9 jury trials, the 
attorney should have been lead counsel in at least 3 cases in which the charge 
was murder- or least i was a murder trial and an additional 5 were felony jury 
trials 


• 	 Be familiar with expert witnesses and evidence, including psychiatric and 
forensic evidence 


• 	 Experience in investigation and presentation of evidence for death penalty 
mitigation 


• 	 Have attended at least 12 hours of continuing legal education courses devoted 
specifically to the defense of capital cases in the last 2 years 







2012 Enacted Legislation: SB 1960 



• 	 Amends statutes to refine the qualifications of the Regional Conflict 
Counsel (RCC) and provide for a more efficient Regional Counsel 
selection and appointment process. 


• 	 Makes real property record and motor vehicle record searches optional 
when clerks of court review applications of persons applying for 
indigency status. 


• · Permits a judicial circuit to create a limited registry of court-appointed 
attorneys willing to waive compensation above the flat fees to handle 
conflict cases. 


• 	 Requires the state court system to pay court-appointed attorney fees 
ordered by the court above the flat fees established in law, once the funds 
appropriated to the Justice Administrative Commission for that purpose 
have been spent. 







SPB 7064: 

Bill Analysis and Fiscal Impact Statement 



Fiscal Year 


2007-08 


2008-09 


2009-10 


2010-11 


2011-12 (est.) 


Cases with Payments 
over Cap 


54 


192 


312 


354 


622 


Additional Costs for 
Payments over the Cap 


$76, 985 


$1,067,590 


$2,742,140 


$3,807,711 


$6,798,189 







Potential Topics for the Commission to Consider 



• Address adequate funding for prosecutors and public 
defenders to reduce caseload 


• Best practices/written policies for prosecutors 


• Increased professional education requirements for 
prosecutors and defense attorneys 


• 	Additions/Amendments to Bar rules of professional 
responsibility or court rules 
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STATE ATTORNEY SERVICES 

WHAT STATE ATTORNEYS DO: 



CRIMINAL JUSTICE SERVICES 

Prosecution 



Investigations 

Victim-Witness 



Prosecution Alternative Services 

Post Conviction Relief 



Child Welfare Legal 



Civil Action Services 

Jimmy Ryce Services 



Public Records Requests 

Bond Validations 

Expungements 



Baker Act 








STATUTORY OBLIGATIONS 

• 	 PROSECUTION SERVICES - Duties before the 


Court 
-	 Felony 


• Career Criminal Programs 
• 10-20-Life Prosecutions 
• Domestic Violence Programs 
• Jimmy Ryce Civil Commitments 
• Sexual Predator Procedures 


-	 Misdemeanor - Traffic 
• Domestic Violence Programs 


- Juvenile 

- Grand Jury Legal Advisor 

- Medical Examiners and Autopsies 



• 	 POST CONVICTION RELIEF SERVICES 


: 








STATUTORY OBLIGATIONS 
• 	 PROSECUTION ALTERNATIVE SERVICES 


- Pre-trial Diversion - Drug Court Programs 
- Worthless Check Diversion 
- Citizen Dispute Settlement 
- Truancy Prevention 


• 	 VICTIM - WITNESS SERVICES 
- Notification 
- Consultation 
- Restitution 
- Coordination 


• INVESTIGATIVE SERVICES 
• 	 CIVIL ACTION SERVICES 


- Agent of the State for Process 
- Baker Acts 
- Bond Validations 
- Clemency, Pardon and Parole Hearings 
- Extraditions 
- Child Welfare Legal Services 







State Attorney Output Measures 



Criminal Reopened Civil Cases, 

Allegations, 2011 Cases, 2011 2011 



1,338,394 
 255,627 34,261 


Cases Referred to 

State Attorneys 



1,628,282 







CRIMINAL ALLEGATIONS 



State Attorneys must evaluate arrested 

AND non-arrested cases to determine if 
a person should be charged. 


Outputs 



430,484 Felony Cases 


1,027,154 Misdemeanor I Traffic Cases 
136,383 Juvenile Cases 


1,594,021 
Source: 
State Attorney's Office Statewide 
Reporting 1998-1999 







Civil Cases Workloads 



Outputs 


3,230 Jimmy Ryce 
13,898 Post Conviction Relief 
17,133 Baker Acts 
34,261 


Source: 
State Attorney's Office Statewide 
Reporting 1998-1999 
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FELONY CASES 
• 430,484 felony case referrals 


• 1169 Felony ASA's 


• 368 case referrals per ASA annually 



• 5.4 hours per case referral 


Total time Intake to Disposition 







MISDEMEANOR CASES 



• 1.027 million misdemeanor case referrals 



• 470 Misdemeanor ASA's 


• 2185 case referrals per ASA annually 


• .9 hours (54 minutes) per case referral 







JUVENILE CASES 



• 136,383 juvenile case referrals 


• 171 Juvenile Division ASA's 


• 798 case referrals per ASA annually 



• 2.5 hours per case referral 


I .. . 
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3 YEARS OR LESS EXPERIENCE 

ASSISTANT STATE ATTORNEY 



• 29 YEARS OF AGE 


• AVERAGE $80,000 - $100,000 IN STUDENT LOANS 



• $40,000 AVERAGE STARTING SALARY 


• $47,000 AVERAGE SALARY 







ASSISTANT STATE ATTORNEY 
EXPERIENCE 


56% LESS THAN 5 YEARS EXPERIENCE 


19% 6 - 10 YEARS EXPERIENCE 


9% 11- 15 YEARS EXPERIENCE 


5% 16 - 20 YEARS EXPERIENCE 


11% 21 OR MORE YEARS OF EXPERIENCE 
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STATE OF FLORIDA 

EYEWITNESS LINEUP POLICY GUIDELINES 



CD TABLE OF CONTENTS 

WITH HOT LINKS BY CIRCUIT AND ALPHABETICAL 



JANUARY, 2012 



1st Circuit Escambia, Okaloosa, Santa Rosa, Walton 


Crestview 

DeFuniak Springs 

Escambia County Sheriff's Office 

Florida Department of Law Enforcement (1st Circuit) 

Florida Highway Patrol (1st Circuit) 

Fort Walton Beach 

Gulf Breeze 

Milton 

Niceville 

Okaloosa County Sheriff's Office 

Pensacola 

Santa Rosa County Sheritrs Office 

Shalimar 

State Attorney's Office (1st Circuit) 

Valparasio 

Walton County Sheriff's Office 



2nd Circuit Franklin, Gadsden, Jefferson, Leon, Liberty, Wakulla 


Apalachicola 
Attorney General's Medicaid Fraud Control Unit 
Chattahoochee 
FAMU Department of Public Safety 
Florida Bureau of Fire and Arson Investigations 
Florida Department of Agriculture and Consumer Services 
Florida Department of Business and Professional Regulations 
Florida Department of Corrections 
Florida Department of Environmental Protection 
Florida Department of Financial Services 


Accounting and Auditing 
Insurance Fraud 



Florida Department of Law Enforcement (2nd Circuit) 

Florida Fish & Wildlife Conservation Commission 

Florida Highway Patrol (2"d Circuit) 

Florida Lottery Division of Security 

Florida School for the Deaf and Blind 

Florida State University Police Department 
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Franklin County Sheriff's Office 

Gretna 

Havana 

Jefferson County Sheriff's Office 

Leon County Sheriff's Office 

Liberty County Sheriff's Office 

Monticello 

Quincy Police Department 

Supreme Court of Florida 

Tallahassee Community College Police Department 

Tallahassee 

Wakulla County Sheriff's Office 



3rd Circuit Columbia, Dixie, Hamilton, Lafayette, Madison, Suwannee, Taylor 


Columbia County Sheriff's Office 

Hamilton County Sheriff's Office 

Jasper 

Lafayette County Sheriffs Office 

Live Oak 

Suwannee County Sheriff's Office 

Taylor County Sheriffs Office 



4th Circuit Clay, Duval, Nassau 


Atlantic Beach 

Clay County Sheriff's Office 

Duval County School Police 

Fernandina Beach 

Green Cove Springs 

Jacksonville Sheriff's Office 

Jacksonville Beach 

Nassau County Sheriff's Office 

Neptune Beach 

Orange Park 

University of North Florida 



5th Circuit Citrus, Hernando, Lake, Marion, Sumter 


Astatula 

Belleview 

Brooksville 

Citrus County Sheriff's Office 

Clermont 

Dunnellon 

Eustis 

Florida Highway Patrol (51


h Circuit) 
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Fruitland Park 

Groveland 

Hernando County Sheriff's Office 

Howey-In-The-Hills 

Lady Lake 

Lake County Sheriff's Office 

Leesburg 

Marion County Sheriff's Office 

Mascotte 

Mount Dora 

Ocala 

Tavares 

Umatilla 

Wildwood 



6th Circuit Pasco, Pinellas 


Belleair 

Clearwater 

Dade City 

Gulfport 

Indian Shores 

Kenneth City 

Largo 

New Port Richey 

Pinecrest 

Pinellas County Sheritrs Office 

Pinellas Park 

Port Richey 

St. Pete Beach 
St.Petersburg 
St.Petersburg Jr. College Southeastern Public Safety 
Tarpon Springs 
Treasure Island 
Zephyrhills 
Seminole 
Pinellas County Schools 


7th Circuit Flagler, Putnam, St Johns, Volusia 


Crescent City 

Daytona Beach 

Daytona Beach Shores 

Edgewater 

Flagler Beach 

Flagler County Sherrifs Office 

Holly Hill 



3 







Orange City 

Ormond Beach 

Palatka 

Port Orange 

Putnam County Sheriff's Office 

South Daytona 

State Attorney's Office (71


h Circuit) 

St. Augustine 

St. Augustine Beach 

Volusia County Beach 

Volusia County Sheriff's Office 



8th Circuit Alachua, Baker, Bradford, Gilchrist, Levy, Union 


Alachua 

Alachua County Sheriff's Office 

Baker County Sheriff's Office 

Bradford County Sheriff's Office 

Cedar Key 

Chiefland 

Gainesville 

Gilchrist County Sheriff's Office 

Hampton (see Bradford County Sheriff's Office) 

High Springs 

Inglis 

Lawtey (see Bradford County Sheriff's Office) 

Levy County Sheriff's Office 

Santa Fe College 

Trenton 

Union County Sheriffs Office 

University of Florida 

Waldo 

Williston 



9th Circuit Orange, Osceola 


Apopka 
Belle Isle 
Eatonville 
Edgewood I ---


Kissimmee 
Maitland 
Oakland 
Ocoee 
Orange County Sheriffs Office 
Orlando 
Osceola County Sheriffs Office 
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Saint Cloud 

University of Central FL 

Windermere 

Winter Garden 

Winter Park 



10th Circuit Hardee, Highlands, Polk 


Auburndale 
Avon Park 
Bartow 
Bowling Green 
Davenport 
Florida Department of Law Enforcement (101


h Circuit) 
Haines City 
Hardee County Sheriff's Office 
Highlands County Sheriff's Office 
Lake Alfred 
Lake Hamilton 
Lake Placid 
Lake Wales 
Lakeland 

Polk County Sheriffs Office 

Sebring 

Wauchula 

Winter Haven 



11th Circuit Dade 


Department of Highway Safety and Motor Vehicles 
Aventura 
Bal Harbour 
Bay Harbour 
Bay Harbour Islands 
Biscayne Park 
Coral Gables 
Doral 
El Portal 
F.l.U. Police 

Florida City 

Golden Beach 

Hialeah 

Hialeah Gardens 

Homestead 

Indian Creek Village Public Safety 

Key Biscayne 

Medley 
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Miami 
Miami Beach 
Miami Dade 
Miami Dade College 
Miami Dade School 
Miami Gardens 
Miami Shores 
Miami Springs 
North Bay 
North Miami 
North Miami Beach 
Opa Locka 
Pinecrest 
South Miami 

Springfield 

Sunny Isles 

Surfside 

Sweet Water 

Virginia Gardens 

West Miami 



12th Circuit DeSoto, Manatee, Sarasota 


Arcadia 
Bradenton 
Bradenton Beach 
DeSoto County Sheriffs Office 
Florida Highway Patrol (121


h Circuit) 
Holmes Beach 
Longboat Key 
Manatee County Sheriffs Office 
New College of Florida 
North Port 
Palmetto 
Sarasota 
Sarasota Bradenton lnt'I Airport 
Sarasota County Sheriffs Office 
Sarasota-Manatee Airport Authority 
Venice 


13th Circuit Hillsborough 


Hillsborough County Sheriffs Office 
Plant City 
Tampa 
Tampa International Airport 
Temple Terrace 
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University of South Florida 


14th Circuit Bay, Calhoun, Gulf, Holmes, Jackson, Washington 


Bay County Sheriff's Office 

Bonifay 

Calhoun County Sheriff's Office 

Chipley 

Gulf County Sheriff's Office 

Jackson County Sheriff's Office 

Lynn Haven 

Panama City 

Panama City Beach 

Parker 

Springfield 

Washington County Sheriff's Office 


15th Circuit Palm Beach 


Atlantis 

Boca Raton 

Boynton Beach 

Delray Beach 

Florida Atlantic University 

Greenacres Dept. Public Safety 

Gulf Stream 

Highland Beach 

Juno Beach 

Jupiter 

Jupiter Inlet Colony 

Lake Clarke Shores 

Lantana 

Manalapan 

North Palm Beach Public Safety 

Ocean Ridge 

Palm Beach 

Palm Beach County School District Police 

Palm Beach Gardens 

Palm Beach Shores 

Palm Springs 

Riveria Beach 

South Palm Beach 

State Attorney's Office (151


h Circuit) 

Tequesta 

West Palm Beach 
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16th Circuit Monroe 


Key Colony Beach 

Key West 

Monroe County Sheriff's Office 



17th Circuit Broward 


Broward County Sheriff's Office 

Coconut Creek 

Coral Springs 

Davie 

Fort Lauderdale 

Hallandale Beach 

Hillsboro 

Hollywood 

Lauderhill 

Lighthouse Point 

Margate 

Miramar 

Pembroke Pines 

Plantation 

Seminole Tribe 

Sunrise 

Wilton Manors 



18th Circuit Brevard, Seminole 


Altamonte Springs 
Brevard County Sheritrs Office 
Casselberry 
Cocoa 
Cocoa Beach 
Florida Department of Law Enforcement (181


h Circuit) 
Indialantic 
Indian Harbour 
Lake Mary · 
Longwood 
Melbourne 
Melbourne Airport 
Melbourne Beach 
Melbourne Village 
Oviedo 
Palm Bay 
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Port Canaveral 
Rockledge 
Sanford 
Sanford Airport 
Satellite Beach 
Seminole County Sheriff's Office 
State Attorney's Office Investigators (18th Circuit) 
Titusville 
West Melbourne 
Winter Springs 


19th Circuit Indian River, Martin, Okeechobee, St Lucie 


Fellsmere 
Fort Pierce 
Indian River County Sheriff's Office 
Indian River Shores Public Safety 
Jupiter Island Public Safety 
Martin County Sheriff's Office 
Okeechobee 
Okeechobee County Sheriff's Office 
Port Saint Lucie 
Sebastion 
Sewall's Point 

St Lucie County Sheriff's Office 

Stuart 

Vero Beach 



20th Circuit Charlotte, Collier, Glades, Hendry, Lee 


Cape Coral 

Charlotte County Sheriff's Office 

Clewiston 

Collier County Sheriff's Office 

Edison State College 

Florida Gulf Coast University 

Fort Myers 

Glades County Sheriff's Office 

Hendry County Sheriff's Office 

Lee County Port Authority 

Lee County Sheriff's Office 

Marco Island 

Naples 

Punta Gorda 

Sanibel 

State Attorney's Office (20th Circuit) 
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Appendix J 



Standards for Electronic Recording of 



Custodial Interrogations 












Standards for Electronic Recording of Custodial Interrogations. 


I. 	 Policy Statement. 


Law Enforcement represents not an ordinary party to legal controversy but rather a 


sovereign state whose interest in a criminal prosecution is not to win a case, but 


rather to see justice done. Law Enforcement thus serves the twofold aim to ensure 


that the guilty not escape nor the innocent suffer. Earnestness and vigor in 


investigations is appropriate, yet it is as much a duty to refrain from methods found 


to produce wrongful convictions as it is to use every legitimate means to bring about 


a just one. See Berger v. United States, 295 U.S. 78, 88 (1935). 


These standards seek to further that twofold aim. Although individuals disagree 


regarding to the degree to which errors in custodial interrogations and resulting 


confessions contribute to wrongful convictions, there is no disagreement that they 


have in fact contributed to the cases where innocent suffer. Electronic recordings of 


covered custodial interrogations of suspects in serious offenses thus further the 


interests of justice. 


II. 	 Law enforcement agencies shall make appropriate electronic recordings of covered 


custodial interrogations of suspects in investigations of covered offenses. 


a. 	 A covered custodial interrogation for purposes of these standards is any 


questioning by law enforcement personnel or others acting in concert with law 


enforcement personnel, when the questioning is conducted in a law 


enforcement facility, a police vehicle, courthouse, correctional facility, 


community correctional center, detentional facility or other secure environment. 


b. 	 A covered offense for purposes of these standards is an offense included among 


the three-time violent felony offender qualifying offense list, FL Statute 775.084 


(l)(c)(l).i 


c. 	 An appropriate electronic recording for purposes of these standards is an audio 


or video recording, as appropriate to setting in which the questioning takes 


place, unless the questioning takes place under circumstances in which an 


electronic recording is impracticable or unless law enforcement has other good 


cause. 


Ill. 	 Law enforcement agencies may comply with these standards through the use of 


covert recordings of custodial interrogations. 


IV. 	 If a suspect is unwilling to communicate in the presence of electronic recording 


devices, yet is willing to communicate absent electronic recording devices, the 
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suspect's knowing statement to this effect shall be considered grounds for law 


enforcement not to record the interrogation. The questioning law enforcement 


officer promptly shall make a writing setting forth that the suspect refused to 


communicate in the presence of electronic recording devices. 


V. 	 The recording should include requisite Miranda warnings and a suspect's 



subsequent waivers of the rights set forth in those warnings. 



VI. 	 All electronic recordings should be preserved until such time as the investigation for 


the covered offense is closed and all convictions relating to the investigation, along 


with all collateral appeals, are final and exhausted. 


VII. 	 Admissibility. 


a. 	 A non-electronically-recorded oral, written or sign language statement of a 


defendant obtained by a law enforcement agency covered by these standards 


during a covered custodial interrogation of an individual under investigation for 


a covered offense will be presumed inadmissible unless the entirety of the 


interrogation in which the oral, written or sign language statement was made 


was electronically recorded in accordance with these standards. 


b. 	 The State may rebut this presumption by showing 


i. 	 that the oral, written or sign language statement was both voluntary and 


reliable, and 


ii. 	 that law enforcement had good cause not to record interrogation. 


1. 	 Good cause includes failure to electronically record because the 


question took place under circumstances in which an electronic 


recording was impracticable. See provision ll(c) supra. 


c. 	 The court's decision to admit the non-electronically-recorded oral, written or 


sign language statement does not preclude defense counsel from raising the 


voluntariness, reliability or strength of the good cause showing as a matter for 


the jury to consider in weighting the evidentiary value of the statement. 


VIII. 	 These Standards should be enforced by appropriate legislation or court rule. 


i FL Statute 775.084 (l)(c) provides : 


(c) "Three-time violent felony offender" means a defendant for whom the court must impose a mandatory minimum term of 
imprisonment, as provided in paragraph (4)(c), if it finds that: 
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1. The defendant has previously been convicted as an adult two or more times of a felony, or an attempt to commit a felony, 
and two or more of such convictions were for committing, or attempting to commit, any of the following offenses or 
combination thereof: 
a. Arson; 
b. Sexual battery; 
c. Robbery; 
d. Kidnapping; 
e. Aggravated child abuse; 
f. Aggravated abuse of an elderly person or disabled adult; 
g. Aggravated assault with a deadly weapon; 
h. Murder; 
i. Manslaughter; 
j . Aggravated manslaughter of an elderly person or disabled adult; 
k. Aggravated manslaughter of a child; 
I. Unlawful throwing, placing, or discharging ofa destructive device or bomb; 
m. Armed burglary; 
n. Aggravated battery; 
o. Aggravated stalking; 
p. Home invasion/robbery; 
q. Carjacking; or 
r. An offense which is in violation of a law of any other jurisdiction if the elements of the offense are substantially similar to the 
elements of any felony offense enumerated in sub-subparagraphs a.-q., or an attempt to commit any such felony offense. 
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Appendix K 



Letter to the President of the Florida Senate 



And 



The Speaker of the House of Representatives 
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COUNTIES OF ORANGE AND OSCEOLA 
ADMINISTRATIVE OFFICE OF THE COURTS 


BELVIN PERRY, JR. 
CHIEF JUDGE 


ORANGE COUNTY COURTHOUSE 
425 N. ORANGE AVENUE, SUITE 2010 


ORLANDO, FLORIDA 32801 


JILL GAY 
JUDICIAL ASSISTANT 


(407) 836-2008 


WWW.NINTHCIRCUIT.ORG 


October 20, 2011 


The Honorable Mike Haridopolos 
President 
The Florida Senate 
409 The Capitol 
404 South Monroe Street 
Tallahassee, Florida 32399-1100 


The Honorable Dean Cannon 
Speaker 
The Florida House of Representatives 
420 The Capitol 
409 South Monroe Street 
Tallahassee, Florida 32399-1300 


Dear President Haridopolos and Speaker Cannon: 


The Florida Innocence Commission held its seventh meeting on October 10, 2011, in Orlando, 
Florida. At the meeting, the Commission discussed one ofthe leading cause for wrongful convictions-false 
confessions. An in-depth review of the subject by the Commission has unveiled the following pertinent 
information: 


The Innocence Project,' a national litigation and public policy organization, reports that in the first 
225 DNA exoneration cases, 23% were related to innocent people giving false confessions. 


The Illinois Commission on Capital Punishment, the Wisconsin Criminal Justice Study Commission, 
the California Commission on the Fair Administration ofJustice, the New York Bar Association Task Force 
on Wrongful Convictions, the Texas Timothy Cole Advisory Panel on Wrongful Convictions, the New Jersey 
Supreme Court Special Committee on Recordation of Custodial Interrogations, and the Pennsylvania 
Committee for Analysis and Reform of our Criminal Justice System have all recommended that law 
enforcement agencies electronically record suspect statements. 


States with electronic recording legislation include Illinois, Maine, Missouri, Montana, Nebraska, 
New Mexico, North Carolina, Ohio, Oregon, Texas, and Wisconsin. The states of Alaska, Iowa, 







Massachusetts, Minnesota, and New Hampshire require electronic recording through judicial mandate. The 
states oflndiana, Maryland, and New Jersey utilize court rules in requiring that law enforcement agencies 
electronically record statements. There are no recording requirements in Florida through statutory mandate, 
court rule, or judicial decisions. 


The Florida Innocence Commission has identified not less than twenty-four law enforcement 
agencies in Florida that voluntarily record suspect statements. However, it appears that a majority ofthe law 
enforcement agencies in Florida do not record suspect interrogations. 


At the October 10th, 2011, meeting, the Commission recommended by a vote of 12 to 7 that the 
Florida Legislature enact a statute that mandates the electronic recording of suspect statements in certain 
types of felony offenses. Four members of the Florida Legislature are members of the Commission. Two 
of the legislators attended the meeting on October 10th. Representative Ari Porth voted in favor of the 
recommendation. Senator Joe Negron and some other Commission members voted against the 
recommendation because they felt that any statute enacted by the legislature should exclude a statement from 
being introduced into evidence unless law enforcement demonstrated good cause not to record. The 
remaining members who voted no were of the opinion that there should not be any statute in place that 
mandated to law enforcement that they record suspect statements. 


A copy of the proposed legislation is attached to this letter. The proposal mandates that agencies 
electronically record suspect statements, but it does not require recording in every criminal investigation. 
In addition, the failure to record does not render any oral or written statement inadmissible as a matteroflaw. 
Instead, the trial court may consider the failure to record as one factor in detennining the admissibility ofthe 
statement. Because the Commission was concerned that a jury may not give proper weight to the fact that 
a law enforcement agency failed to record, the Commission, by the same 12 to 7 vote, will recommend to 
the Supreme Court ofFlorida that the Court approve an appropriate jury instruction to be given by the trial 
judge. A model instruction is attached. This instruction is tied to the proposed legislation. In the event the 
Florida Legislature does not approve mandatory recording of suspect statements, the Commission will 
include the model instruction for .reporting purposes only. 


Please do not hesitate to contact the Commission if you have any questions, or need additional 
information regarding the Commission recommendation. 


Sincerely :U 
~,Jr
Chair of the Florida 
Innocence Commissio 


Cc: Florida Innocence Commission 
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1 A bill to be entitled 


2 An act relating to statements by a suspect; providing that statements 
3 made during covered custodial interrogations shall be recorded; 
4 providing definitions; providing that failure to record shall be a factor 
5 for the trial court to consider in admitting the statement; providing for 
6 cautionary jury instructions if requested; providing for an effective 
7 date. 


B Be It Enacted by the Legislature of the State ofFlorida: 


9 Section 1. Law enforcement agencies shall electronically record 
10 statements ofsuspects during covered custodial interrogations in investigations of 
11 covered offenses. · 


12 (1) For the purposes of this section: 


13 (a) A covered custodial interrogation is the entirety ofany custodial 
14 questioning by law enforcement personnel or others acting in concert with law 
15 enforcement personnel, when the questioning is conducted in a law enforcement 
16 facility, a police vehicle, courthouse, correctional facility, community correctional 
17 center, detention facility or other secure environment. 


18 (b) A covered offense is any of the following felony offenses: 


19 1. Arson 
20 2. Sexual battery 
21 3. Robbery 
22 4. Kidnapping 
23 5. Aggravated child abuse 
24 6. Aggravated abuse ofan elderly person or disabled adult 
25 7. Aggravated assault with a deadly weapon 
26 8. Murder 
27 9. Manslaughter 
28 10. Aggravated manslaughter ofan elderly person or disabled adult 
29 11. Aggravated manslaughter of a child 
30 12. Unlawful throwing, placing, or discharging of a destructive device 
31 or bomb 
32 13. Armed burglary 
33 14. Aggravated battery 
34 15. Aggravated stalking 
35 16. Home invasion/robbery 
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36 17. Carjacking 
37 


38 (c) An appropriate electronic recording is an audio or video recording, as 
39 appropriate to the setting in which the questioning takes place, unless the 
io questioning takes place under circumstances in which an electronic recording is 
i1 impracticable or unless law enforcement has other good cause. 


3 (d) The recording should include requisite Miranda warnings and a 
4 suspect's subsequent waivers of the rights set forth in those warnings. The 
s recording should include an electronic recording ofany language or sign 
6 interpreter. 
7 


!J (2) Law enforcement agencies may comply with this section through the use 
} of covert recordings ofcustodial interrogations. 
) 


(3) All electronic recordings should be preserved until such time as the 

investigation for the covered offense is closed and all convictions relating to the 

investigation, along with all collateral appeals, are final and exhausted. 



(4) The failure to electronically record the interrogation of a suspect in a 

covered custodial interrogation shall be a factor for consideration by the trial court 

in determining the admissibility ofany statement made by the suspect, and by the 

jury in determining whether the statement was made, and ifso, what weight, ifany, 

to give to the statement. 



(5) In the absence ofan electronic recordation required under section 1, the 

court shall, upon request of the defendant, provide the jury with a cautionary 

instruction. 



(6) No civil cause ofaction shall arise from an agency's failure to comply 

with this section. 



Section 2. This act shall take effect October 1, 2012. t- -­
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3.9<0 FAILURE TO ELECTRONICALLY RECORD SUSPECT STATEMENT 
Give. ifappropriate and requested by defendant 


The law of this state requires that a law enforcement agency electronically record 
statements of suspects during covered custodial interrogations in investigations of 
statutorily listed offenses. The [offense] [offenses] of (crime or crimes charged) [is] [are] [a] 
statutorily listed [offense] [offenses]. This requirement to record statements ensures that 
you will have before you a more complete picture of all circumstances under which an 
alleged statement of a defendant was given, so that you may determine whether a statement 
was in fact made and, if so, whether it was accurately reported by the witnesses and 
whether it was made voluntarily or is otherwise reliable or trustworthy. 


In this case, the [written] [oral) statement of the defendant was not electronically 
recorded. The State contends that the defendant made the statement and that it is credible. 
It is your duty to determine whether the statement was actually made, and if made, what 
weight, if any, to give to the statement. To make that decision, you should take into 
consideration the circumstances and facts surrounding the statement and whether law 
enforcement has provided a plausible explanation as to why no recording was made. 


While you can consider any circumstances or facts pertaining to the [written] [oral] 
statement presented in court, among the factors you may wish to consider in deciding 
whether or not the defendant actually gave the alleged statement and if so, whether any or 
all of the statement is credible, is the failure of law enforcement officials to make an 
electronic recording of the interrogation conducted and the defendant's alleged statement 
itself. Where there is a failure to electronically record an interrogation, you may not have 
been provided with a complete picture of all of the facts surrounding the defendant's 
alleged statement and the precise details of that statement. For example, you cannot hear 
first hand the interrogation, both questions and responses, in its entirety. Instead you have 
been presented with the recollections of law enforcement personnel, other witnesses to the 
alleged statements, [(if appropriate) the recollections of the defendant] and the explanation 
by law enforcement as to why no recording was made. Therefore, you should weigh the 
evidence of the defendant's alleged statement with great caution and care as you determine 
whether or not the statement was: a. made and if so, whether what was said was accurately 
reported by the witnesses, and b. what weight, if any, it should be given in your 
deliberations~ The absence of an electronic recording permits but does not compel you to 
conclude that the State has failed to prove that a statement was in fact given and if so, was 
accurately reported by the State's witnesses. 


If, after consideration of all these factors, you determine that the statement was not 
actually made, then you must disregard the statement completely. 


Ifyou find that the statement was made, you may give it any weight you deem 
appropriate. 


Definitions 
"Appropriate electronic recording" is an audio or video recording, as appropriate to the 







setting in which the questioning takes place. An appropriate electronic recording includes 
an electronic recording of any language or sign interpreter. 


Comment 


This instruction was adopted in 2012. 
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Appendix L 



Proposed Legislation on Recording of Suspect Statements 












1 A bill to be entitled 


2 An act relating to statements by a suspect; providing that statements 
3 made during covered custodial interrogations shall be recorded; 
4 providing definitions; providing that failure to record shall be a factor 
5 for the trial court to consider in admitting the statement; providing for 
6 cautionary jury instructions if requested; providing for an effective 
7 date. 


s Be It Enacted by the Legislature of the State of Florida: 


g Section 1. Law enforcement agencies shall electronically record 
10 statements ofsuspects during covered custodial interrogations in investigations of 
11 covered offenses. 


12 (1) For the purposes of this section: 


13 (a) A covered custodial interrogation is the entirety of any custodial 
14 questioning by law enforcement personnel or others acting in concert with law 
15 enforcement personnel, when the questioning is conducted in a law enforcement 
16 facility, a police vehicle, courthouse, correctional facility, community correctional 
11 center, detention facility or other secure environment. 


18 (b) A covered offense is any of the following felony offenses: 


19 1. Arson 
20 2. Sexual battery 
21 3. Robbery 
22 4. Kidnapping 
23 5. Aggravated child abuse 


. 24 6. Aggravated abuse of an elderly person or disabled adult 
25 7. Aggravated assault with a deadly weapon 
26 8. l\1urder 
27 9. l\1anslaughter 
28 10. Aggravated manslaughter of an elderly person or disabled adult 
29 11. Aggravated manslaughter of a child 
30 12. Unlawful throwing, placing, or discharging of a destructive device 
31 or bomb 
32 13. Armed burglary 
33 14. Aggravated battery 
34 15. Aggravated stalking 
35 16. Home invasion/robbery 
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36 17. Carjacking 
37 


38 (c) An appropriate electronic recording is an audio or video recording, as 
39 appropriate to the setting in which the questioning takes place, unless the 
40 questioning takes place under circumstances in which an electronic recording is 
41 impracticable or unless law enforcement has other good cause. 
42 


43 (d) The recording should include requisite Miranda warnings and a 
44 suspect' s subsequent waivers of the rights set forth in those warnings. The 
45 recording should include an electronic recording of any language or sign 
46 interpreter. 
47 


48 (2) Law enforcement agencies may comply with this section through the use 
49 of covert recordings of custodial interrogations. 
so 
51 (3) All electronic recordings should be preserved until such time as the 

52 investigation for the covered offense is closed and all convictions relating to the 

53 investigation, along with all collateral appeals, are final and exhausted. 



54 (4) The failure to electronically record the interrogation of a suspect in a 
55 covered custodial interrogation shall be a factor for consideration by the trial court 
56 in determining the admissibility ofany statement made by the suspect, and by the 
57 jury in determining whether the statement was made, and ifso, what weight, if any, 
58 to give to the statement. 


59 (5) In the absence of an electronic recordation required under section 1, the 
60 court shall, upon request of the defendant, provide the jury with a cautionary 
61 instruction. 


62 (6) No civil cause of action shall arise from an agency's failure to comply 
63 with this section. 


64 Section 2. This act shall take effect October 1, 2012. 


65 


66 


67 
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Appendix M 



Proposed Jury Instruction on Failure to 

Electronically Record Suspect Statement 












3.9(0 FAILURE TO ELECTRONICALLY RECORD SUSPECT STATEMENT 
Give. ifappropriate and requested by defendant 


The law of this state requires that a law enforcement agency electronically record 
statements of suspects during covered custodial interrogations in investigations of 
statutorily listed offenses. The [offense) [offenses] of (crime or crimes charged) [is) [are) [a] 
statutorily listed [offense) [offenses]. This requirement to record statements ensures that 
you will have before you a more complete picture of all circumstances under which an 
alleged statement of a defendant was given, so that you may determine whether a statement 
was in fact made and, if so, whether it was accurately reported by the witnesses and 
whether it was made voluntarily or is otherwise reliable or trustworthy. 


In this case, the [written) [oralJ statement of the defendant was not electronically 
recorded. The State contends that the defendant made the statement and that it is credible. 
It is your duty to determine whether the statement was actually made, and if made, what 
weight, if any, to give to the statement. To make that decision, you should take into 
consideration the circumstances and facts surrounding the statement and whether law 
enforcement has provided a plausible explanation as to why no recording was made. 


While you can consider any circumstances or facts pertaining to the [written) [oralJ 
statement presented in court, among the factors you may wish to consider in deciding 
whether or not the defendant actually gave the alleged statement and if so, whether any or 
all of the statement is credible, is the failure of law enforcement officials to make an 
electronic recording of the interrogation conducted and the defendant's alleged statement 
itself. Where there is a failure to electronically record an interrogation, you may not have 
been provided with a complete picture of all of the facts surrounding the defendant's 
alleged statement and the precise details of that statement. For example, you cannot hear 
first hand the interrogation, both questions and responses, in its entirety. Instead you have 
been presented with the recollections of law enforcement personnel, other witnesses to the 
alleged statements, [(if appropriate) the recollections of the defendant] and the explanation 
by law enforcement as to why no recording was made. Therefore, you should weigh the 
evidence of the defendant's alleged statement with great caution and care as you determine 
whether or not the statement was: a. made and if so, whether what was said was accurately 
reported by the witnesses, and b. what weight, if any, it should be given in your 
deliberations• The absence of an electronic recording permits but does not compel you to 
conclude that the State has failed to prove that a statement was in fact given and if so, was 
accurately reported by the State's witnesses. 


If, after consideration of all these factors, you determine that the statement was not 
actually made, then you must disregard the statement completely. 


Ifyou find that the statement was made, you may give it any weight you deem 
appropriate. 


Definitions 
"Appropriate electronic recording" is an audio or video recording, as appropriate to the 







setting in which the questioning takes place. An appropriate electronic recording includes 
an electronic recording of any language or sign interpreter. 


Comment 


This instruction was adopted in 2012. 
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3.9(f) Testimony of Informer, or Witness with Immunity 


You must consider some witnesses' testimony with more caution than 
others. 


For example, paid informants, witnesses who have been promised 
immunity from prosecution, or witnesses who hope to gain more favorable 
treatment in their own cases, may have a reason to make a false statement in 
order to strike a good bargain with the State. 


So while a witness of that kind may be entirely truthful when testifying, 
you should consider that testimony with more caution than the testimony of 
other witnesses. 


Comment 


This instruction was adopted in 2012. 
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Eleventh Circuit Pattern Jury Instruction Special Instruction 


1.1 

Testimony of Accomplice, Informer, or Witness with Immunity 



You must consider some witnesses' testimony with more caution than 

others. 



For example, paid informants, witnesses who have been promised immunity 
from prosecution, or witnesses who hope to gain more favorable treatment in their 
own cases, may have a reason to make a false statement in order to strike a good 
bargain with the Government. 


So while a witness of that kind may be entirely truthful when testifying, you 
should consider that testimony with more caution than the testimony of other 
witnesses. 


ANNOTATIONS AND COMMENTS 


See United States v. Shearer, 794 F.2d 1545, 1551 (11th Cir. 1986). See also 
United States v. Solomon, 856 F.2d1572 (11th Cir. 1988), cert. denied, 489 U.S. 
1070, 109 S. Ct. 1352, 103 L. Ed. 2d 820 (1989) (holding that, as a general rule, a 
cautionary_ instruction regarding the credibility of accomplices should be given). 







JURY INSTRUCTIONS 



ALASKA 


1.23 Informer Testimony: 


The testimony ofa witness who provides evidence against a defendant for pay, or for immunity 
from punishment, or for personal advantage or vindication, must be examined and weighed by 
the jury with greater care than the testimony of an ordinary witness. The jury must determine 
whether the witness's testimony has been affected by interest or by prejudice against the 
defendant. 


CONNECTICUT 


2.5-3 Informant Testimony: 


A witness testified in this case as an informant. An informant is someone who is currently 
incarcerated or is awaiting trial for some other crime than the crime involved in this case and 
who obtains information from the defendant regarding the crime in this case and agrees to testify 
for the state. You must look with particular care at the testimony of an informant and scrutinize 
it very carefully before you accept it. You should determine the credibility of that witness in the 
light of any motive for testifying falsely and inculpating the accused. 


In considering the testimony of this witness, you may consider such things as: 


• 	 the extent to which the informant's testimony is confirmed by other evidence; 
• 	 the specificity of the testimony; 
• 	 the extent to which the testimony contains details only known by the perpetrator; 
• 	 the extent to which the details of the testimony could be obtained by a source other than 


the defendant; 
• 	 the informant's criminal record 
• 	 any benefits received in exchange for the testimony; 
• 	 whether the informant previously has provided reliable or unreliable information; and 
• 	 the circumstances under which the informant initially provided the information to the 


police or the prosecutor, including whether the informant was responding to leading 
questions. 


Like all other questions of credibility, this is a question you must decide based on all the 
evidence presented to you. 


I 








OKLAHOMA 


9-43A Jailhouse Informant Testimony: 


The testimony of an informer who proves evidence against a defendant must be examined and 
weighed by you with greater care than the testimony of an ordinary witness. Whether the 
informer's testimony has been affected by interest or prejudice against the defendant is for you to 
determine. In making that determination, you should consider: 


(1) whether the witness has received anything (including pay, immunity from prosecution, 

leniency in prosecution, personal advantage, or vindication) in exchange for testimony; 



(2) any other case in which the informant testified or offered statements against an individual but 
was not called, and whether the statements were admitted in the case, and whether the informant 
received any deal, promise, inducement, or benefit in exchange for that testimony or statement; 


(3) whether the informant has ever changed his or her testimony; 


(4) the criminal history of the informant; and 


(5) any other evidence relevant to the informer's credibility 


NORTH CAROLINA 


104.30 Informer or Undercover Agent: 


You may find from the evidence that a State's witness is interested in the outcome of this case 
because of the witness' activities as an [informer] [undercover agent]. If so, you should examine 
such testimony with care and caution in light of that interest. If, after doing so, you believe the 
testimony in whole or in part, you should treat what you believe the same as any other believable 
evidence. 
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Federal Circuit Courts Jailhouse Informant Pattern Jury Instructions 


1st Circuit: 


3.06 Credibility ofWitnesses 
Whether the government has sustained its burden of proof does not depend upon the number of 
witnesses it has called or upon the number of exhibits it has offered, but instead upon the nature 
and quality of the evidence presented. You do not have to accept the testimony of any witness if 
you find the witness not credible. You must decide which witnesses to believe and which facts 
are true. To do this, you must look at all the evidence, drawing upon your common sense and 
personal experience. You may want to take into consideration such factors as the witnesses' 
conduct and demeanor while testifying; their apparent fairness or any bias they may have 
displayed; any interest you may discern that they may have in the outcome of the case; any 
prejudice they may have shown; their opportunities for seeing and knowing the things about 
which they have testified; the reasonableness or unreasonableness of the events that they have 
related to you in their testimony; and any other facts or circumstances disclosed by the evidence 
that tend to corroborate or contradict their versions of the events. 


3rd Circuit: 


In deciding what the facts are, you must decide what testimony you believe and what testimony 
you do not believe. You are the sole judges of the credibility of the witnesses. Credibility refers 
to whether a witness is worthy of belief: Is the witness truthful? Is the witness' testimony 
accurate? You may believe everything a witness says, or only part of it, or none of it. You may 
decide whether to believe a witness based on his or her behavior and manner of testifying, the 
explanations the witness gives, and all the other evidence in the case, just as you would in any 
important matter where you are trying to decide if a person is truthful, straightforward, and 
accurate in his or her recollection. In deciding the question of credibility, remember to use your 
common sense, your good judgment, and your experience. 
In deciding what to believe, you may consider a number of factors: 
(1) The opportunity and ability of the witness to see or hear or know the things about which the 
witness testifies; 
(2) The quality of the witness' knowledge, understanding, and memory; 
(3) The witness' appearance, behavior, and manner while testifying; 
(4) Whether the witness has an interest in the outcome of the case or any motive, bias, or 
prejudice; 
(5) Any relation the witness may have with a party in the case and any effect that the verdict may 
have on the witness; 
(6) Whether the witness said or wrote anything before trial that is different from the witness' 
testimony in court; 
(7) Whether the witness' testimony is consistent or inconsistent with other evidence that you 
believe [alternative: how believable the witness' testimony is when considered with other 
evidence that you believe]; and 
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(8) Any other factors that bear on whether the witness should be believed. 


Inconsistencies or discrepancies in a witness' testimony or between the 
testimony of different witnesses may or may not cause you to disbelieve that witness' 
testimony. Two or more persons witnessing an event may simply see or hear it differently. 
Mistaken recollection, like failure to recall, is a common human experience. In weighing the 
effect of an inconsistency, you should consider whether it is about a matter of importance or an 
insignificant detail. You should also consider whether the inconsistency is innocent or 
intentional. You are not required to accept testimony even if the testimony is not contradicted 
and the witness is not impeached. You may decide that the testimony is not worthy of belief 
because of the witness' bearing and demeanor, or because of the inherent improbability of the 
testimony, or for other reasons that are sufficient to you. After you make your own judgment 
about the believability of a witness, you can then attach to that witness' testimony the importance 
or weight that you think it deserves. The weight of the evidence to prove a fact does not 
necessarily depend on the number of witnesses who testify. What is more important than 
numbers is how believable the witnesses are, and how much weight you think their testimony 
deserves. 


5th Circuit: 


1.14 ACCOMPLICE- INFORMER-IMMUNITY 
The testimony of an alleged accomplice, and the testimony of one who provides evidence 
against a defendant as an informer for pay or for immunity from punishment or for personal 
advantage or vindication, must always be examined and weighed by the jury with greater care 
and caution than the testimony of ordinary witnesses. You, the jury, must decide whether the 
witness's testimony has been affected by any of those circumstances, or by the witness's interest 
in the outcome of the case, or by prejudice against the defendant, or by the benefits that the 
witness has received either financially or as a result of being immunized from prosecution. You 
should keep in mind that such testimony is always to be received with caution and weighed with 
great care. You should never convict any defendant upon the unsupported testimony of such a 
witness unless you believe that testimony beyond a reasonable doubt. 


61
h Circuit: 


7. 06A TESTIMONY OF A PAID INFORMANT 
(1) You have heard the testimony of . You have also heard that he received money [or 
---~] from the government in exchange for providing information. 
(2) The use of paid informants is common and permissible. But you should consider 's 
testimony with more caution than the testimony of other witnesses. Consider whether his 
testimony may have been influenced by what the government gave him. 
(3) Do not convict the defendant based on the unsupported testimony of such a witness, 
standing alone, unless you believe his testimony beyond a reasonable doubt. 
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Use Note 

The bracketed language in paragraph ( 1) should be used when some consideration other 

than money has been given. 

This instruction may not be necessary if the informant's testimony has been materially 

corroborated, or if an accomplice cautionary instruction has been given. 



ih Circuit: 


1.13 TESTIMONY OF WITNESSES (DECIDING WHAT TO BELIEVE) 
You must decide whether the testimony of each of the witnesses is truthful and accurate, in part, 
in whole, or not at all. You also must decide what weight, if any, you give to the testimony of 
each witness. In evaluating the testimony of any witness, [including any party to the case,] you 
may consider, among other things: the ability and opportunity the witness had to see, hear, or 
know the things that the witness testified about; the witness's memory; any interest, bias, or 
prejudice the witness may have; the witness's intelligence; the manner of the witness while 
testifying; the witness's age; and the reasonableness of the witness's testimony in light of all the 
evidence in the case. 


gth Circuit: 


3. 03 CREDIBILITY OF WITNESSES 
In deciding what the facts are, you may have to decide what testimony you believe and 
what testimony you do not believe. You may believe all of what a witness said, or only part of it, 
or none of it. In deciding what testimony to believe, you may consider a witness' intelligence, the 
opportunity a witness had to see or hear the things testified about, a witness' memory, any 
motives a witness may have for testifying a certain way, the manner of a witness while testifying, 
whether a witness said something different at an earlier time, 1 the general reasonableness of the 
testimony, and the extent to which the testimony is consistent with any evidence that you 
believe. 
[In deciding whether or not to believe a witness, keep in mind that people sometimes hear 
or see things differently and sometimes forget things. You need to consider therefore whether a 
contradiction is an innocent misrecollection or lapse of memory or an intentional falsehood, and 
that may depend on whether it has to do with an important fact or only a small detail. 


Whether a party is entitled to a more specific instruction on witness bias is also generally 
left to the discretion of the trial court. See United States v. Ashford, 530 F.2d 792, 799 (8th Cir 
1976) 
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9th Circuit: 


4.10 GOVERNMENT'S USE OF UNDERCOVER AGENTS AND INFORMANTS 
You have heard testimony from [an undercover agent] [an informant] who was involved 
in the government's investigation in this case. Law enforcement officials may engage in stealth 
and deception, such as the use of informants and undercover agents, in order to investigate 
criminal activities. Undercover agents and informants may use false names and appearances and 
assume the roles of members in criminal organizations. 


Comment: This instruction should be given when the entrapment defense is being asserted. 
Furthermore, the Ninth Circuit held it was not plain error to give this instruction in the absence 
of an entrapment defense instruction when the defendant contended the government agent acted 
improperly. United States v. Hoyt, 879 F.2d 505, 510 (9th Cir.1989), amended on other grounds, 
888 F.2d 1257 (1989). 


1oth Circuit: 


Informant 
An informant is someone who provides evidence against someone else for a personal reason or 
advantage. The testimony of an informant alone, if believed by the jury, may be of sufficient 
weight to sustain a verdict of guilt, even though not corroborated or supported by other evidence. 
You must examine and weigh an informant's testimony with greater care than the testimony of 
an ordinary witness. You must determine whether the informant's testimony has been affected by 
self interest, by an agreement he has with the government, by his own interest in the outcome of 
the case, or by prejudice against the defendant. You should not convict a defendant based on the 
unsupported testimony of an informant, unless you believe the unsupported testimony beyond a 
reasonable doubt. 


11th Circuit: 


1.1 Testimony ofAccomplice, Informer, or Witness with Immunity 
You must consider some witnesses' testimony with more caution than others. For example, paid 
informants, witnesses who have been promised immunity from prosecution, or witnesses who 
hope to gain more favorable treatment in their own cases, may have a reason to make a false 
statement in order to strike a good bargain with the Government. So while a witness of that kind 
may be entirely truthful when testifying, you should consider that testimony with more caution 
than the testimony of other witnesses. 
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The Florida Senate 

Interim Report 2011-112 October 2010 


Committee on Criminal Justice 


EVIDENCE PRESERVATION FOR POSTSENTENCING DNA TESTING - REASSESSING 


CURRENT STATUTORY REQUIREMENTS IN SECTION 925.11, F.S. 


Issue Description 


The normal course of affairs in a law enforcement agency's evidence section can be described as a natural flow. 
Physical evidence, having been gathered during criminal investigations, comes in for preservation and retention 
while evidence that is no longer needed because the criminal case has "ended" is disposed of by the agency. This 
natural progression of the retention and disposition of evidence is inextricably linked to the flow ofcriminal cases 
through the justice system. 


Some governmental entities responsible for retaining and preserving physical evidence gathered from crime 
scenes are experiencing an overflow of evidence in their safekeeping. They have physical evidence accumulating 
at unprecedented levels because they are keeping more of it, and they are keeping it for longer periods of time. 
The reason for keeping more physical evidence for longer periods of time, according to agency representatives, is 
because of the possibility that the evidence contains DNA. As a result of the overflow, the entities (primarily law 
enforcement agencies) have been forced to acquire costly additional secure storage space and refrigeration units, 
and expend more employee hours maintaining the evidence. 


The agencies' physical evidence accumulation problem was brought to Senate staff's attention during the 2010 
legislative session when Senate Bill 2522 was filed. In part, the bill was an attempt to ease the physical evidence 
accumulation problem in cases involving DNA evidence. Because the bill brought the problem to light, Senate 
staff initiated discussions about the issue with the stakeholders. Staff and the stakeholders decided to work 
together to find options for elected officials before the 2011 Legislative Session begins. 


~r~-: --~ --·· . -· 


Background 


It is safe to say that ten years ago, when Florida was debating its 2001 postsentencing DNA testing law, people 
had a certain amount of skepticism about, and perhaps resistance to the idea of DNA testing in cases where it was 
being used as evidence in postsentencing claims of innocence. Although the Innocence Project, the organization 
that relies upon DNA testing to assist people who claim their innocence after being convicted of a crime, had been 
founded in New York in 1992, and was having success in cases around the country, the Florida Innocence 
Initiative was just beginning to make its presence known in Florida. 


During that time period, The Innocence Protection Act of 2000 was being debated in Congress. A few other state 
legislatures had passed or were considering postsentencing DNA testing bills. Convictions were being challenged 
in Florida courts based upon DNA testing, under the appellate legal theory of "newly discovered evidence." The 
Florida Supreme Court had received an Emergency Petition requesting that the Court adopt a Rule of Criminal 
Procedure that would clarify a statewide procedure by which challenges based upon DNA could be brought. 


The Florida Legislature took up the matter of postsentencing DNA testing in 2001 and passed a law creating a 
statutory right to raise legal challenges claiming innocence. 1 The law has been amended twice since its passage, in 
2003 and 2006. In order to fully understand the current physical evidence overflow problem some law 


1 Ch. 2001-97, Laws ofFlorida. 
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enforcement agencies are contending with, it is helpful to consider postconviction proceedings in cases where a 
plea is entered and the evolution of the postsentencing DNA testing law.2 


Appellate Review of Criminal Cases Resolved by a Plea 


A defendant who has been convicted of a crime has certain rights to appeal on direct appeal or on matters that are 
collateral to the conviction. Article V, Section 4(b) of the Florida Constitution has been construed to convey a 
constitutional protection of this right. 3 


Appeal or Review After a Plea ofGuilty or Nola Contendere 
When a defendant pleads guilty or nolo contendere (no contest) having elected not to take his or her case to trial, 
appeal rights are limited. Section 924.06(3), F.S., states: "A defendant who pleads guilty with no express 
reservation of the right to appeal a legally dispositive issue, or a defendant who pleads nolo contendere with no 
express reservation of the right to appeal a legally dispositive issue, shall have no right to direct appeal." 


In Robinson v. State, 373 So.2d 898 (Fla. 1979), the Court was asked to review the constitutionality of the 
foregoing statutory language. The Court upheld the statute as applied in the Robinson case, making it clear that 
once a defendant pleads guilty the only issues that may be directly appealed are actions that took place 
contemporaneous with the plea. The Court stated: "There is an exclusive and limited class of issues which occur 
contemporaneously with the entry of the plea that may be the proper subject of an appeal. To our knowledge, they 
would include only the following: (I) subject matter jurisdiction, (2) the illegality of the sentence, (3) the failure 
of the government to abide by the plea agreement, and ( 4) the voluntary and intelligent character of the plea." 


Postconviction proceedings, also known as collateral review, usually involve claims that the defendant's trial 
counsel was ineffective, claims of newly discovered evidence or evidence that could not have been discovered 
through the exercise of due diligence, and claims that the prosecution failed to disclose exculpatory evidence. 
Procedurally, collateral review is generally governed by Florida Rule of Criminal Procedure 3.850. A rule 3.850 
motion must be filed and considered in the trial court where the defendant was sentenced. 


A defendant who enters a plea may file a motion for postconviction relief, based on collateral matters, within two 
years of the judgment and sentence becoming final in the case. Generally, the judgment and sentence in a plea 
case do not become final until the thirty days within which a direct appeal could be filed have passed and no 
direct appeal is filed. However, if there is a direct appeal, the judgment and sentence do not become final until the 
last appellate court to hear the direct appeal has upheld the judgment and sentence and issued its mandate. 


As previously stated, a Rule 3.850 motion must be filed within two years of the defendant's judgment and 
sentence becoming final unless the motion alleges that the facts on which the claim is based were unknown to the 
defendant and could not have been ascertained by the exercise of due diligence. 4 This basis for collateral review is 
known as the "newly discovered evidence" theory. In order to grant a new trial, in addition to making the finding 
that the evidence was unknown and could not have been known at the time of trial through due diligence, the trial 
court must also find that the evidence is of such a nature that it would probably produce an acquittal on retrial. 5 


Motions for postconviction relief based on newly discovered evidence must be raised within two years of the 
discovery of such evidence.6 The Florida Supreme Court has held that the two year time limit for filing a 3.850 
motion based on newly discovered evidence begins to run on a defendant's postconviction request for DNA 
testing when the testing method became available. For example, in Sireci v. State, 773 So.2d 34 (Fla. 2000), the 


2 This Report omits discussion of the application of the law or evidence retention in capital cases because evidence in cases in 
which the defendant is sentenced to death is retained for sixty days after the execution has been carried out. See 
s. 925.l 1(4)(b), F.S. 

3 Amendments to the Florida Rules ofAppellate Procedure, 696 So.2d 1103 (Fla. 1996). 

4 Fla. R. Crim. P. 3.850(b). 

5 Torres-Arboleda v. Dugger, 636 So.2d 1321(Fla.1994); Jones v. State, 709 So.2d 512 (Fla. 1998). 

6 Adams v. State, 543 So.2d 1244 (Fla.1989). 
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Florida Supreme Court held that the defendant's postconviction claim filed on his 1976 conviction, which was 
filed in 1993, was time barred because "DNA typing was recognized in this state as a valid test as early as 1988."7 


Regardless, a claim based upon newly discovered evidence can be brought at a time that is not precisely 
"calendar-driven," but rather, within two years of having made the discovery whenever that may be. 8 


An Overview of the 2001 Postsentencing DNA Testing Law 


The postsentencing DNA testing law in Florida, as it existed from October 1, 2001 to October 1, 2003, applied in 
all criminal cases in which the defendant had been convicted and sentenced subsequent to a trial.9 It provided for 
testing, if granted by the court, of physical evidence collected at the time of the crime investigation which would 
exonerate the person or mitigate the sentence. 


The statute set forth a time limit within which a petition seeking testing had to be filed with the trial court. The 
time limitation was either two years from the date the judgment and sentence became final where no direct appeal 
was filed, within two years of the conviction being affirmed on direct appeal, within two years of collateral 
counsel being appointed in a capital case, or by October 1, 2003, whichever applicable date occurred later. 10 The 
petition could be filed at any time under the newly discovered evidence theory. 11 


Among other facts, the sworn petition was required to contain a statement that "identification of the defendant is a 
genuinely disputed issue in the case."12 


Subsection ( 4) of s. 925.11, F.S., provided requirements for the preservation ofevidence as follows: 


(4) Preservation of evidence.­


(a) Governmental entities that may be in possession of any physical evidence in the case, 
including, but not limited to, any investigating law enforcement agency, the clerk of the court, the 
prosecuting authority, or the Department of Law Enforcement shall maintain any physical 
evidence collected at the time of the crime for which a postsentencing testing of DNA may be 
requested. 


(b) Except for a case in which the death penalty is imposed, the evidence shall be maintained for 
at least the period oftime set forth in subparagraph (l)(b)l [time limits for filing petition]. In a 
case in which the death penalty is imposed, the evidence shall be maintained for 60 days after 
execution of the sentence. 


(c) A governmental entity may dispose of the physical evidence before the expiration of the 
period of time set forth in paragraph (1 )(b) ifall of the conditions set forth below are met. 


1. The governmental entity notifies all of the following individuals of its intent to dispose of the 
evidence: the sentenced defendant, any counsel of record, the prosecuting authority, and the 
Attorney General. 


2. The notifYing entity does not receive, within 90 days after sending the notification, either a 
copy of a petition for postsentencing DNA testing filed pursuant to this section or a request that 
the evidence not be destroyed because the sentenced defendant will be filing the petition before 
the time for filing it has expired. 


7 See also, Ziegler v. State, 654 So.2d 1162 (Fla. 1995). 

8 Sireci v. State, 773 So.2d 34 (Fla. 2000); Ziegler v. State, 654 So.2d 1162 (Fla. 1995). 

9 Section 925.ll(l)(a), F.S. (2001). 

10 Section 925.ll(l)(b)l., F.S. (2001. 

11 Section 925 .11 ( 1 )(b )2., F .S. (2001 ). 

12 Section 925.l 1(2)(a), F.S. (2001). 
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3. No other provision oflaw or rule requires that the physical evidence be preserved or retained. 
[emphasis added and clarification noted] 


Briefly stated, an agency could dispose of physical evidence for which postsentencing DNA testing may be 
requested prior to the time limitations for a petition for testing to have been filed with the court if the notification 
provision set forth above was followed. 


2003 Amendment 


During the 2004 Legislative Session, the Legislature amended s. 925 .11, F .S., to extend the original two-year time 
limitation during which time a person convicted at trial and sentenced must file a petition for post-conviction 
DNA testing of evidence to a four-year time limitation. 13 The effect of the law was made retroactive to October 1, 
2003. This extended the previous deadline of October 1, 2003, to October 1, 2005, for any petition that would 
otherwise be time- barred. The Florida Supreme Court adopted this new deadline in Rule 3.853, Florida Rules of 
Criminal Procedure, the rule that governs postconviction DNA court procedure. 14 


By virtue of the Legislature extending the petition filing deadline to allow petitioners four years to request testing, 
the requirements related to preservation of evidence were similarly extended. 15 The possibility of disposing of 
physical evidence by use of the notice provision of the original statute remained intact. 


2006 Amendment 


Again in 2006, the Legislature addressed issues related to postsentencing DNA testing. 16 This amendment 
eliminated the time limitations within which a person had to file a petition seeking postsentencing DNA testing, 
allowing the filing or consideration of a petition "at any time following the date that the judgment and sentence in 
the case becomes final." 17 


It also did away with the Notice provisions whereby a governmental entity could dispose of physical evidence in a 
case after giving proper notice to interested parties. Subsection (4)(a) now simply states that a governmental entity 
"shall maintain any physical evidence collected at the time of the crime for which a postsentencing testing of 
DNA may be requested" (see testing may be requested "at any time following the date that the judgment and 
sentence in the case becomes final" in the paragraph above). 18 


Reading subsection (4)(a) together with subsection (4)(b) of s. 925.11, F.S., which states: " ... a governmental 
entity may dispose of the physical evidence ifthe term of the sentence imposed in the case has expired ... ", it now 
appears as if the loss of the notice provision means that a governmental entity is required to maintain physical 
evidence until the end of a person's sentence. This view is certainly the conservative view. For an agency to 
construe the statute otherwise, it would have to somehow determine whether DNA testing "may be requested ... at 
any time" on a particular piece of evidence. 


The 2006 amendment also expanded the pool of people who could take advantage of postsentencing DNA testing 
to include those who enter a plea of guilty or nolo contendere to felony charges. However, in plea cases, the 
petition for DNA testing can only be filed if the facts upon which the petition is based were unknown at the time 
of the entry of the plea and could not have been ascertained by due diligence, or the physical evidence was not 
disclosed by the prosecutor. 19 


13 Chapter 2004-67, L.O.F. 

14 Amendments to Florida Rule ofCriminal Procedure 3.853(d)(l)(A)(Postconviction DNA Testing), 884 So. 2d 934 (Fla. 

2004). 

15 Chapter 2004-67, L.O.F.; see also, Amendments to Florida Rule ofCriminal Procedure 3.853(d)(l)(A)(Postconviction 

DNA Testing), 884 So. 2d 934 (Fla. 2004) (approving similar extension language to rules ofprocedure for the court system). 

16 Chapter 2006-292, L.O.F. 

17 Section 925.ll(l)(b). 

18 Section 925.11( 4)(a), F.S. 

19 Section 925.12(1), F.S. 
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The 2006 amendment seems to foreclose the likelihood of not only postsentencing DNA testing petitions being 
filed but also many collateral challenges, in plea cases. This is because the 2006 amendment requires that an 
inquiry be made of the prosecutor, defense counsel and the defendant as to the disclosure and review of physical 
evidence in the case that contains DNA that may exonerate the defendant, before the court accepts the plea.20 If 
such evidence exists but has not been tested, the statute provides for a postponement of the plea proceedings so 
that testing may occur. 


The Florida Supreme Court also adopted a Rule that requires the judge to make the inquiry before accepting a 
plea.21 The Rule, which mirrors the 2006 statute, states: 


(d) DNA Evidence Inquiry. Before accepting a defendant's plea of guilty or nolo contendere to a 
felony, the judge must inquire whether counsel for the defense has reviewed the discovery 
disclosed by the state, whether such discovery included a listing or description of physical items 
of evidence, and whether counsel has reviewed the nature of the evidence with the defendant. The 
judge must then inquire of the defendant and counsel for the defendant and the state whether 
physical evidence containing DNA is known to exist that could exonerate the defendant. If no 
such physical evidence is known to exist, the court may accept the defendant's plea and impose 
sentence. If such physical evidence is known to exist, upon defendant's motion specifying the 
physical evidence to be tested, the court may postpone the proceeding and order DNA testing. 


Plainly stated, the court's inquiry should weed out cases where the issue of mistaken identity could later be raised. 
In practice, the court's inquiry leaves only "newly discovered evidence" or "undisclosed evidence" as a basis for 
filing a petition for DNA testing after a plea, as provided ins. 925.12, F.S.22 By definition "newly discovered" or 
"undisclosed" evidence is not evidence that has been gathered during the investigation of the crime to which the 
defendant is entering a plea, and which is being retained by a governmental entity. 


In theory, therefore, it could be said that the pre-plea inquiry by the court should have provided governmental 
entities approval for the disposition of physical evidence in plea cases, but it has not done so. Subsequent to the 
passage of the 2006 amendment, many law enforcement agencies are unsure about their authority to dispose of 
such evidence, or whether the agency is under a statutory obligation to maintain it, and if so, for how long. They 
are apparently also uncomfortable with any view of the meaning of the statute other than the conservative view, 
which avoids confronting questions about whether DNA testing "may be requested ... at any time."23 As a result, 
problems of both a fiscal and a physical (space) nature have begun to arise. 


Physical Evidence Accumulation: Is There a Problem that Requires Legislative Action? 


During the 2010 Legislative Session, Senate Bill 2522 was filed. It was a collaboration between the Florida 
Association of Police Chiefs and the Innocence Project of Florida. The bill was, in part, an attempt to amend 
s. 925.11, F.S., the postsentencing DNA testing statute to address physical evidence overflow issues being 
experienced by law enforcement agencies. Had the bill passed it would have drastically redefined current statutory 
requirements for governmental entities' preservation of physical evidence that may contain DNA.24 


As a result of the physical evidence overflow issue coming to light, Senate staff met with stakeholders to discuss 
the problem in March 2010. It was decided that, together, the stakeholders would more thoroughly examine the 
issue during the 2010 Interim, to determine if an identifiable problem exists and, if so, to try to reach a consensus 
recommendation on how to fix the problem. 


20 Section 925.12(2), F.S. 

21 Fla. R. Crim. P. 3 .172( d). 

22 Section 925.12(2), F.S. 

23 Ss. 425.ll(l)(b) and (4), F.S. 

24 In brief, the bill would have required retention of portions of bulky items likely to contain DNA in "serious crimes" cases. 

See Senate Bill 2522, 2010 Legislative Session. 
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A simple questionnaire was sent to the Clerks of Court and law enforcement agencies asking whether the 
preservation of evidence requirements as they appear in s. 925.11(4), F.S. (2006) - that the evidence be retained 
for as long as a sentenced defendant could file a petition seeking postsentencing DNA testing - has created 
demonstrable storage space or fiscal issues.25 A summary of the results is as follows: 


• 	 300 local police departments were surveyed by the Florida Police Chiefs Association and 280 responses 
were summarized by the Association in memo form. According to the memo, local police departments 
have seen at least a 30% increase in the volume of evidence being retained which the Association's memo 
directly attributes to the postsentencing DNA testing statute. This has created not only storage space and 
method problems but fiscal issues due to the amount of staff time spent researching the legal status of 
defendant's cases in order to determine if evidence disposal is statutorily permitted. 


• 	 Of the 26 Clerks of Courts that responded, 8 are currently experiencing evidence storage space or related 
fiscal issues (although some Clerks could predict that a problem may be on the horizon). 


• 	 Of the 11 County Sheriffs that responded, 7 reported storage or fiscal issues because of evidence 
accumulation much the same as police departments. 


• 	 Although the Florida Department of Law Enforcement does not normally retain evidence due to the 
nature of the agency's role in criminal investigations and therefore has not experienced the same 
problems as local agencies, whens. 925.11, F.S., was amended in 2006, FDLE's analysis of the bill 
mentioned a concern about the bill's likely problematic effect on local agencies' with regard to evidence 
retention.26 


The accumulation of evidence appears to be attributable to two systemic factors: One, a 2006 statutory 
amendment to the postsentencing DNA testing statutes that eliminated the procedure by which agencies had been 
able to lawfully dispose of evidence prior to the end of a person's sentence, with confidence that it would not be 
needed for DNA testing at a later time; and two, the 2006 amendment provided for postsentencing DNA testing in 
felony cases where the defendant enters a plea, significantly increasing the pool of cases in which evidence has to 
be secured and preserved where, before, the evidence could be disposed of. Although the Legislature created a 
"safety-valve" judicial inquiry that should have provided authority for the disposition of evidence in the plea 
cases, it is not working. 


Having determined that local governmental entities are experiencing a demonstrable problem due to DNA 
evidence retention, Senate staff began discussions with stakeholders in the criminal justice system to determine if 
some agreement could be reached about how to solve the problem. 


How Can We Fix the Problem? 


There are five major variables (and many combinations thereof) to consider in deciding how to approach the 
issue. These variables are shown below with the Florida approach indicated in parentheses. They are: 


1) Trial case or plea entered. (Florida keeps evidence in trial and plea cases) 

2) Duration ofpreservation, event or calendar-driven. (Florida keeps evidence for the length of sentence in 



all felony cases) 
3) Automatic retention or affirmative action required. (Florida provides for automatic retention) 
4) Bulk evidence or sample. (Florida provides for retention of "any physical evidence collected at the time of 


the crime for which a postsentencing testing of DNA may be requested") 
5) Enumerated types ofcases treated differently than other types ofcases. (Florida keeps evidence in all 


felony cases) 


25 Responses on file with the Florida Senate Criminal Justice Committee. 
26 FDLE Fiscal Impact Statement dated October 26, 2005 . 



http:retention.26

http:issues.25
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Conclusions from Meetings with Stakeholders 


During the 20 I 0 Interim, Senate staff conducted two meetings with stakeholders to discuss the variables listed 
above with a focus on how the state legislature might address the overflow of evidence currently being retained 
by local law enforcement agencies and Clerks of the Court. Included in the meetings and post-meeting discussions 
were representatives ofThe Florida Police Chiefs Association, the Innocence Project of Florida, the Florida 
Sheriff's Association, the State Attorneys, the Public Defenders, Capital Collateral Regional Counsel, the Florida 
Association of County Clerks, the Attorney General's Criminal Appeals Division, the Florida Department ofLaw 
Enforcement, the Regional Conflict Counsels, and the Florida Association of Criminal Defense Attorneys. 


Focus on Science, Inter-Agency Communication and Training. The work began with some guidance from FDLE 
on scientifically-acceptable alternatives to preserving bulky items such as furniture. It was determined that there 
are methods ofpreserving potential DNA evidence from bulky items while being mindful of the expanding testing 
methods like extracting DNA from transferred skin cells. For example, it is perfectly acceptable for an agency to 
remove and retain the upholstered parts of a sofa ("skin") and discard the frame ("skeleton"). 


This topic reinforced the value of communication between agencies, particularly between the law enforcement 
agencies and the case prosecutors, in deciding what items are of evidentiary value and which are not. Some cases 
are simply not "DNA cases." Identity is not a contested issue in every criminal case. Communication between 
agencies on that question could help eliminate at least a portion of the overflow. It does not seem advisable to set 
forth in statute when and how a particular type of evidence should or could be preserved in a particular way. This 
is an arena where latitude should be given for professionals to exercise their judgment. However, along with the 
survey responses, the group discussion on this particular topic indicated there may be a need for on-going 
statewide training on handling evidence as it relates to current and future DNA science. 


County Clerk Evidence Overflow Directly Related to Judge, Prosecutor Preference. The county clerks' 
representatives mentioned that it would be helpful to them if, after hearings and trials, the party that enters items 
into evidence would reclaim those items for preservation purposes. This would not only ease the burden of the 
clerks' evidence overflow but make it easier for the evidence to be located and reviewed in cases where litigation 
continues after a hearing or trial. The practice of reclaiming evidence or leaving evidence for the clerk to preserve 
seems to be a matter that varies from courtroom to courtroom, depending upon the judge or prosecutor's 
preference. Some practitioners believe that the physical evidence should remain with the official record of the 
hearing or trial, and so as a matter of course, the evidence in the courtroom for the clerk to retain. 


The Notice Provision as a Mechanism for Evidence Disposition. The workgroup seemed to agree that local law 
enforcement agencies and the county Clerks do in fact have a problem with evidence accumulation. It was also 
assumed that the cause of the overflow of physical evidence must be related to the 2006 amendment of the 
postsentencing DNA testing law because that was the only recent change in the criminal law that addressed 
evidence disposition. 


Since the 2006 amendment deleted the notice provision (see the discussion on pages 3-4 of this Report), staff 
presented draft notice provision language as a jumping-off point for discussion. Objections from the law 
enforcement perspective were related to the amount of employee time it requires to ascertain the identities and 
current addresses of the parties who need to be noticed of the pending disposition of evidence. Other concerns 
centered around whether extra effort should be made to see to it that incarcerated persons actually receive the 
Notice. There was discussion about enlisting the aid of the Department of Corrections in either perfecting 
personal service of the Notice or at least verifying the inmate's whereabouts. 


Date-Certain Mechanism for Evidence Disposition Legally Problematic and Somewhat Confusing. Discussion 
then turned to the possibility of evidence retention until some date-certain directly related to the case becoming 
"final." 


At the second meeting of the workgroup, it quickly became apparent that although there was a desire among the 
group members for the certainty element, determining the date upon which a case becomes "final" is not a simple 
matter, even among practitioners. Based upon the number of direct appeals and then collateral matters that might 
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be raised in a given case, "finality" can be a moving target. Law enforcement asserted that this approach might 
require more dedicated employee time than the notice provision and create even less certainty. However, they 
supported the idea of date-certain evidence disposition if appropriate language could be created. 


State attorneys mentioned that this particular date-certain method of evidence disposal could lead to litigation that 
they advised should be avoided if possible. They also expressed the opinion that a person who truly contests 
criminal charges by arguing that improper identification has occurred is more likely to go to trial in the case, and 
therefore the evidence will automatically be preserved. 


Although staff and other group members continued to try to perfect the date-certain language for several days 
after the second meeting, the potential legal pitfalls could not be overcome to such a degree that we were entirely 
certain of the viability of that approach. 


Affirmative Action by Defendant for Retention ofEvidence. The state attorneys suggested that the few defendants 
who enter a plea in order to avoid the risk of a trial, but who contend that they have been mis-identified, could 
make an official request that the evidence in the case be retained by the agency. 


Discussion followed about the option of requiring that a defendant who contests the identity issue filing a request 
that the evidence be retained by a date certain. Objections to this idea centered around the difficulty incarcerated 
persons have in getting such documents filed, particularly without legal representation. 


Linking Retention Schedule with Type a/Crime, A Policy Shift. An option that did not seem agreeable to enough 
of the group members included tying the length of time evidence is retained to the type of crime the person pleads 
to having committed. Although this seems like a convenient way for agencies to determine a date upon which 
evidence can be disposed of, it raises the issue of the ''value" of a person's incarcerative time. In other words, if 
Person A has a second-degree felony I 0-year sentence, should that evidence be kept for a shorter period of time 
than Person B's evidence if he is serving a first-degree felony 15-year sentence? This approach was a big policy­
shift and went beyond what was required to solve the evidence overflow problem. 


Tackling policy issues upon which the Legislature seems settled, for example allowing postsentencing DNA 
testing in plea cases, and providing that all felony crimes be included in the postsentencing DNA testing law, 
seemed ill-advised and unnecessary in view of the particular problem the workgroup met to consider. 


Ancillary Issue: Compliance by Judiciary in Making DNA Evidence Inquiry at Plea Hearing. The practitioners in 
the workgroup shared that judges on the criminal bench are not reliably making the inquiry suggested in statute 
and required by court rule, about the existence of DNA evidence in plea cases before the court accepts a plea. 27 


This inquiry is designed to make postsentencing DNA testing in cases in which identity is truly an issue 
unnecessary by requiring full disclosure prior to the plea being entered. The inquiry reinforces the apparent intent 
of the Legislature by the very enactment of s. 925.12, F.S. Including plea cases in the postsentencing DNA testing 
statute (previously limited to trial cases only) was not intended to open the floodgates to postsentencing litigation, 
and the inquiry itself is a method by which the opening of the floodgates can be prevented. 


The workgroup decided to pursue at least one of two approaches for improving this critical part of the 
postsentencing DNA testing system. First, the group members are seeking the aid of the Criminal Court Steering 
Committee and asking that the DNA evidence inquiry be included in all felony plea forms. The second approach 
discussed was the possibility of seeking a mandate from the Supreme Court of Florida that requires the trial courts 
to make the inquiry in all felony pleas. These particular judiciary-related endeavors may be further pursued by the 
workgroup members. 


27 Section 925.12(2)-(3), F.S. and Fla. R. Crim. P. 3.l 72(d). 
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-<2RJfons a11d/or· Recommendations · 


Senate staff recommends a two-pronged legislative approach toward alleviating the overflow of physical evidence 
in the safekeeping of law enforcement agencies and Clerk's offices throughout the state. Neither approach 
involves a policy shift but, rather a nuts-and-bolts solution to a nuts-and-bolts problem. 


1) 	 Recommend Amending Statute to Provide Notice Prior to Disposal of Evidence for 2006-2010 Plea 
Cases. In order to provide for the disposition of physical evidence in felony cases in which a defendant 
entered a plea of guilty or nolo contendere on or after July 1, 2006 but before October 1, 2011 
(presumptive effective date), the governmental entity may dispose of the evidence if the governmental 
entity notifies all of the following individuals of its intent to dispose of the evidence: the sentenced 
defendant, any defense counsel of record and the prosecuting authority in the case. The sentenced person 
shall be given notice by personal service. The notice shall include the statutory language that sets forth the 
sentenced person's options. 


Within 90 days after serving the notification, if the governmental entity has not received either a copy of a 
petition for postsentencing DNA testing filed pursuant to s. 925.11, F.S., a request that the evidence not 
be destroyed because the sentenced defendant will be filing the petition before the time for filing it has 
expired, or an objection from the prosecuting authority, and no other provision of law or rule requires that 
the physical evidence be preserved or retained, it may then be disposed of. 


This first part of the two-pronged approach will enable agencies to dispose of physical evidence that has 
accumulated in plea cases since the 2006 amendment to the postsentencing DNA testing law. Although it 
creates a modified version of the notice provision that was deleted in that amendment, this is not viewed 
as a policy shift. This first prong simply solves a problem that is the result of unforeseen consequences 
that were outside the control of lawmakers. 


It is believed that the plea inquiry regarding DNA evidence, enacted in that 2006 amendment, was 
expected to be done by the courts and therefore, that agencies would be comfortable disposing of the 
physical evidence in plea cases. The court's inquiry was to be the "safety-valve" that allowed disposition 
of physical evidence without the agency giving notice. However, reliance on the inquiry provision is not 
proving to be a sure bet. The planned safety-valve is not effective because: 1) the inquiry is not always 
being made and, even if it is being made, agencies are not privy to it; and 2) agencies are simply not 
comfortable disposing of evidence that may contain DNA in forms that are more readily available than 
they were even 5 years ago, without a greater degree of certainty that the evidence will not be needed in 
the future. 


It will be within the local agency's prerogative to determine whether utilizing this first prong is a cost­
effective measure for the agency. It will also ensure that proper and reliable notice is given to the 
sentenced person, thereby providing due process and bolstering the agency's confidence in the decision to 
dispose of the evidence. 


2) 	 Recommend Defendant File Written Request for Evidence Retention in Plea Cases Going Forward. In 
felony cases in which a defendant enters a plea on or after October 1, 2011, in order to have evidence 
retained by an agency he or she must file a written request that physical evidence collected at the time of 
the crime be retained by the governmental entity in possession of the evidence, because it contains DNA 
that could exonerate him or her, with the Clerk of the Court who shall forthwith provide a copy to the 
governmental entity in possession of the evidence and the prosecuting authority. 


The request must be filed no later than 30 days after the plea has been entered. Absent such a written 
request being filed, the governmental entity may dispose of the physical evidence in the case upon or after 
the 90th day after the plea was entered and the sentence imposed provided the governmental entity has 
received the written approval of the prosecuting authority in the case. The prosecuting authority may 
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challenge the request if it does not allege that the evidence sought to be retained contains DNA that could 
exonerate the sentenced person. 


Prong two puts the responsibility on the party in whose interest it may be to have the evidence retained. It 
should not raise any issue about hardship on the sentenced person because the defense attorney is under 
an obligation to be available to him or her for thirty days after sentencing in order to file a Notice of 
Appeal if one will be filed in the case. The clerk is responsible for distributing copies of a request that 
evidence be held. It also protects the interest of the prosecutor by requiring his or her approval prior to 
evidence destruction. 


The defense attorney may elect to have the client complete a written waiver with regard to any evidence 
retention issues, for the court file and for the agency in possession of the physical evidence, at the time of 
the plea. The waiver would be a natural part of the plea hearing, particularly ifthe DNA evidence inquiry 
is being made by the court, or ifthe inquiry has been incorporated into the county's plea form. Likewise, 
if the defendant is entering a plea in order to avoid a trial, and identity is truly an issue, the request for 
evidence retention could be filed during the plea hearing. These suggestions are obviously local issues 
that can be decided and implemented by the local authorities as they deem appropriate. 


Although the interim workgroup did not reach a consensus on a solution for the local agency's issues with 
evidence overflow, the solution recommended in this report is a workable compromise and a reflection of 
the workgroup members' practical expertise. 
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March 12, 2012 


I. Call to Order 


The meeting was called to order by Judge Perry at 9:05 a.m. 


II. Minutes 


The minutes of the May 21 and May 22, 2012 meeting were approved by a 
unanimous vote. 


III. Proxy Votes 


In the event votes were to be taken, Mr. Bailey and Mr. Sireci selected 

Sheriff Cameron as their proxies. Ms. Walbolt selected Mr. Coxe as her proxy. 



IV. Professional Responsibility 


Judge Perry utilized a PowerPoint presentation to give an overview of the 

topic ofprofessional responsibility. 



Judge Perry thanked the FLORIDA Channel for its continuing coverage of 
the Commission's work. 


Judge Perry covered the recommendations of the Commission that were 
approved at the May meeting (PowerPoint presentation, pages 2 and 3). He noted 
that a lot of attorneys just don't keep up with what is required in discovery, or they 
are fresh out of law school and do not understand the basic fundamentals of 
criminal law, including discovery. 


It was noted that at the May meeting the Commission did not vote on three 
proposals tendered by Ms. Walbolt, Mr. Coxe, and Judge Perry (page 4 of the 
PowerPoint). Judge Perry asked ifthe Commission wanted to tum the proposals 
into Commission recommendations. The proposals are set forth below: 


(1) Mr. Coxe and Ms. Walbolt both recommend that in the event a 
criminal case is reversed because of attorney misconduct, the name of the 
prosecutor or defense counsel be cited in any opinion issued by the trial or 
appellate court. 


(2) Ms. Walbolt recommended that the attorney found to have engaged in 
misconduct be referred to The Florida Bar for disciplinary action. 
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(3) Judge Perry suggested that the Commission recommend to the Florida 
Legislature that a study of the caseloads of the state attorneys, public defenders, 
and the office of criminal conflict and civil regional counsel be done by the Office 
ofProgram Policy Analysis and Government Accountability (OPPAGA). 


Mr. King said he did not believe that recommendation #1 should be part of 
the Commission recommendations. He felt the language was one sided. The 
recommendation opens up every assistant state attorney to be sanctioned, while a 
defense attorney would never be sanctioned. The state has no avenue for appealing 
defense misconduct when there is an acquittal in a criminal case. 


Mr. Coxe cited a National Law Journal article that had been sent to staff. 
There is a problem with sanctioning a defense attorney for misconduct in a case 
that leads to an acquittal, since the state has no right of appeal. However, Mr. 
Coxe thought that publishing the name of the offending attorney could occur in 
cases where the appellate court sends the case back to the trial court. Mr. Coxe 
said in those situations where there was an acquittal, and the misconduct on the 
part of the defense attorney was egregious, there still could be a referral of the 
attorney to The Florida Bar. He acknowledged that the Commission could not 
cover all the bases, but some progress can be made. 


Sheriff Cameron said he could see no reason not to cite the name of the 
attorney in either recommendation # 1 or # 2. 


Mr. Coxe said that misconduct is in the eyes of the beholder. He would be 
more comfortable if publishing the name occurred when there was serious 
misconduct. 


Ms. Daniels said she would support the recommendation ofpublishing the 
name of the attorney if it were left up to the court to consider doing it. She noted 
that there needed to be a distinction between a first time offender who messes up, 
and an attorney who continually engages in misconduct. It would not be fair for 
the first time offender to be stigmatized by the publication. The court could 
determine it is a first time rookie mistake. Ms. Daniels mentioned an appeal she 
worked on out of Jacksonville. There were improper openings and closings used 
in both trials, by the same attorney. It was frustrating to think this is the way a 
case should be tried. However, even though she would recommend publication of 
the name, there should be some discretion left to the court. 
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Judge Perry commented that if the conduct of the defense attorney was so 
bad, the judge would refer the person to the Bar. If disciplined by the Bar, the 
name comes out. The Supreme Court can inflict discipline. The question before 
the Commission is whether it is business as usual, or whether something is going to 
be said. The judges know who the repeat offenders are, and see the same conduct 
again and again. 


Mr. King stated that what the Commission was injecting into the appellate 
process is a completely new type ofhearing. The courts look to discovery 
violation but not the reasoning of why the attorney does it. The attorney should 
have the opportunity of defending himself for intentional misconduct. The court is 
not deciding if there is intentional misconduct and if there should be sanctions. We 
should point more in the direction of referring the conduct to the Bar, and have the 
Bar take it seriously. He noted that when he refers the name of an attorney to the 
Bar for misconduct involving closing arguments or a discovery violation, the worst 
that happens is that the Bar sends out a letter telling the lawyer not to do it again. 
Mr. King suggested the grievance committee procedure be used, and the Bar take 
the complaint seriously. 


Ms. Snurkowski said she favored recommendation # 2, rather than # I. She 
suggested the recommendation be that the attorney found to have engaged in 
serious misconduct in a criminal case be referred to The Florida Bar for 
disciplinary action. Ms. Snurkowski noted that the courts always have the ability 
to punish someone if the conduct is egregious. It is better to send the complaint to 
the Bar rather than publish the name in an opinion. She recalled a situation where 
an attorney was named, and was completely innocent of any misconduct. There 
was a misstatement in the opinion, and steps had to be taken to remove the 
attorney's name from the opinion. 


Mr. Coxe commented that that procedure is already in place. He said if the 
Commission urges the appellate courts to publish the name, it sends a message to 
both sides of the table. If an attorney knows that he or she will be named 
individually, that person might take the extra step to be sure there is no 
misconduct. 


Sheriff Cameron wondered if after the Bar hands out disciplinary action, can 
the appellate court name the individual. Judge Perry advised that once the original 
opinion is issued, the matter is closed. There is no mechanism to readdress the 
opinion and name the offending attorney. 
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Ms. Snurkowski thought that the rules regulating The Florida Bar required 

that an attorney report misconduct to the Bar. 



Judge Silvernail stated that the ultimate decision to publish the name is up to 
the appellate court. How do we tender that recommendation to the court? It is up 
to the court with or without our recommendation. He noted that on those occasions 
where the name has been published, the conduct is egregious. Judge Silvernail felt 
it was best to let the appellate courts handle it. The Bar is the proper body to 
discipline. We should encourage the Bar to step up and be more serious about 
attorney misconduct in criminal cases. 


Mr. Hill thought that recommendation # 2 could be strengthened to read that 
the appellate court refer the name of an attorney engaged in misconduct to The 
Florida Bar. If the appellate court makes the referral, the Bar might be inclined to 
be more interested and take a stronger stance. 


Judge Perry said that if the referral is from the appellate court, he would 
hope that the person who reported the misconduct would remain anonymous. 
There is such a thing as attorney retribution. 


Judge Silvernail said the recommendation could read that the appellate court 
consider naming the assistant state attorney or defense attorney in an opinion. He 
said the Commission should leave the decision to the appellate court's good 
judgment. This is as far as the Commission can go. 


Ms. Daniels said the recommendation in # 2 should cover both the trial and 
appellate courts. 


Mr. Hill thought any pressure would be taken off the court if it was 
mandatory that the name be referred. Judge Perry noted that some jurisdictions 
require that it be reported. Regardless, the referral needs to be anonymous. 


Mr. Coxe moved that the appellate courts consider the identification of 
the lawyer who engages in serious misconduct, whether defense or 
prosecution, that results in a reversal of a conviction. The motion was 
seconded by Judge Silvernail. The motion passed by a vote of 18 to 1, with 
Mr. King casting a no vote. 


Mr. Hill moved that The Florida Bar carefully review the decisions of 
the trial or appellate courts which result in a reversal because of attorney 
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misconduct. The motion was seconded by Ms. Daniels. The motion passed by 
a vote of 18-1 vote, with Mr. King casting a no vote. 


Judge Peny asked if there was any motion on Ms. Walbolt's 
recommendation that the attorney found to have engaged in misconduct be referred 
to The Florida Bar for disciplinary action. 


Mr. Coxe said that all misconduct is within the purview of the Bar. The 
question is whether the Commission should make a statement that the Bar be 
encouraged to closely review every trial court or appellate court decision that leads 
to a reversal because of serious misconduct 


Sheriff Cameron said the Wal bolt recommendation does not say who is 

responsible for the referral. Judge Peny said anyone who hears the misconduct is 

responsible for reporting it. 



Mr. Coxe noted that the Bar does not need a referral. He said it is a myth 
that an attorney has to always report misconduct. An attorney only has to report 
another attorney to the Bar if there is a question of the lawyer being incompetent. 
This goes to ability to practice law. This eliminates about 18,000 complaints a 
day. 


Mr. Hill commented that the motion should ask the Bar to pay serious 
attention to anything that comes to its attention based on serious misconduct. 


Sheriff Cameron said this was confusing to him. Law enforcement has the 
duty to report. He said ifhe understood correctly, there is no duty for attorneys to 
report. You can report it, but you don't have to. Do we want to make a strong 
statement that we are taking the gloves off? Ifan attorney witnesses serious 
misconduct, there should be a duty to report. 


Mr. Reyes read rule 4-8.3a to the Commission. It states: 


RULE 4-8.3 REPORTING PROFESSIONAL MISCONDUCT 


(a) Reporting Misconduct ofOther Lawyers. A lawyer who knows that another 
lawyer has committed a violation ofthe Rules ofProfessional Conduct that raises 
a substantial question as to that lawyer's honesty, trustworthiness, orfitness as a 
lawyer in other respects shall inform the appropriate professional authority. 
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The Commission took no action on the Walbolt recommendation stated on 
page 4 of the Power Point. 


The Commission considered the recommendation of Judge Perry that is set 
forth on page 4 of the PowerPoint. The proposal states: 


The Commission recommends to the Florida Legislature that a study of the 
caseloads of the state attorneys, public defenders, and the office of criminal 
conflict and civil regional counsel be done by the Office ofProgram Policy 
Analysis and Government Accountability (OPP AGA). 


Judge Perry advised the Commission that there will be an OSCA study 
concerning the fees for regional conflict counsel that is due January 15, 2013. Mr. 
Garringer explained that OSCA would not be setting forth any recommendations. 


Ms. Daniels noted that the Florida Public Defender Association has been 
asking for a weighted Delphi study where each case is evaluated. There is a long 
history of caseload standards that have never been implemented. The cost of the 
study is staggering so the legislature has not given it attention. Ms. Daniels 
commented that the National Center for State Courts has conducted Delphi studies 
in the past. She felt any study should also include prosecutors. There was a 
recommendation in the past legislative session, but it dropped out in conference. 
Some national entities are better suited than OPP AGA for conducting the study, 
but if OPPAGA were to do it, that would be fine. The workload of the state 
attorneys, public defenders, and the Department ofLegal Affairs should be studied 
to create a realistic standard. 


Mr. Coxe commented that the recommendation does not tie funding to the 
study. To be meaningful, the Commission has to demonstrate why a study is 
needed. 


Judge Silvernail noted that wrongful convictions are implied in heavy 
caseloads. A Delphi study is very complicated. It is extremely cumbersome and 
OPP AGA would not do it because they don't have the resources. At the end of the 
day you can do all the Delphi studies you want to, but the question is what happens 
when it is finished. The study is expensive, but well worth it. 


Judge Perry suggested that maybe the Commission needed to pass on this 
recommendation. The legislature is not interested in doing more studies. We all 
know what happens when there are too many cases in the system. 
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Judge Silvernail opined that in the final report a statement should be made 
that attorney misconduct, raising an inadequate defense, prosecution errors, and 
judicial caseloads all lead to wrongful convictions. 


Mr. Coxe succinctly stated that inadequate funding is a recipe for wrongful 
convictions. Inadequate funding leads to mistakes that cause wrongful 
convictions. 


Ms. Snurkowski stated that the main result is that underfunding of the 

criminal justice system leads to the potential for wrongful convictions. We are 

moving the cases too fast. The Commission needs to make a statement. 



Sheriff Cameron asked if the Commission wanted to recommend that 

OPPAGA conduct a study. Judge Perry said that was not necessary. The 

legislature knows what the problem is. 



Mr. Smith said it is a painful death ifyou vote a proposal down. It is a less 
painful death if you study it. Mr. Smith agreed that a general statement of 
underfunding is where the Commission needs to go. Mr. Smith said there is not a 
legislator in Florida who does not know how we are underfunding the criminal 
justice system. 


The Commission voted unanimously to make the following statement: 


Commission statement: Inadequate funding leads to mistakes that may cause 
wrongful convictions. 


V. Presentation: Ms. Nancy Daniels, Public Defender, 2°d Judicial Circuit 


Ms. Daniels explained that her PowerPoint presentation was modeled after 
the one given by Mr. King at the last Commission meeting. She noted that the 
public defenders and state attorneys have very large caseloads. There are public 
defender offices in all twenty circuits, and the public defenders also handle cases in 
the five appellate districts. 


In 15
\ 2nd, and 4th circuits, the appellate backload is substantial. There is 


such a great backlog, that if an appellate record arrives today, it would be 
September before someone would look at it. This problem is the same for the 
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Attorney General's Office. The lawyers have had to ask the chief judges for help 
in getting extensions of time for filing pleading in cases on appeal. 


Ms. Daniels explained all the services the public defenders provide to the 

criminal justice system. Baker Act cases are time intensive for staff to handle. 



Statistics show there are 504 cases per attorney. No lawyer has a small 
caseload. There are 1,511 assistant public defenders, statewide, to handle 761,689 
cases. This adds up to 2 hours per case. For a misdemeanor this might be 
minimally adequate. 


Ms. Barzee asked how the funding formula works for public defenders. Ms. 
Daniels explained that funding for this year is based on the prior year's budget. 
Each position has a number. The rate for a newly hired attorney at base is $39,074 
Ms. Daniels commented that she cannot keep attorneys on staff if the salary stays 
at $39,000. 


Ms. Daniels explained that each position is funded at a certain amount. She 
can work from a total sum and can fill positions as long as she does not exceed the 
appropriation. Mr. Coxe asked if there was funding for support staff. Ms. Daniels 
said yes. Based on a question from Judge Silvernail, Ms. Daniels explained that 
the base salary does not include retirement and insurance. An additional twenty­
two to twenty-five percent is needed to capture those items. 


Ms. Snurkowski explained that it costs $55,000 to hire a person at $40,000. 
For an attorney hired at $54,000, the cost is $78,000. 


Ms. Daniels noted that 90% ofher staff comes from public law schools. Mr. 
King said his ratio was about 75% to 25%. 


Ms. Daniels said that assistant public defenders have approximately $80,000 
to $100,000 in student loans. This averages out to $1,100 a month in loan 
payments, on a starting salary of $3,076 a month. She advised that there is the 
John R. Justice Student Loan Repayment Program, but one has to stay in public 
service for ten years. A person has to make the loan payments for ten years before 
there is loan forgiveness on the balance. She commented that she does not have 
people staying that long just to pay off the loan. 


Judge Perry asked at what level of experience are her lawyers handling 
serious violent felony offenders who face the most amount of time. Ms. Daniels 
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replied by saying that in her office, and statewide, three years is about the average. 
She thought that state attorneys move their lawyers into the felony division sooner. 


Judge Silvernail asked how many of her attorneys are qualified to handle 
capital cases. Ms. Daniels said three. She noted that there was a hard time 
meeting the rule requirement for experience (rule 3.112) at first because there had 
not been a trial that reached the penalty phase for a long period of time. Ms. 
Daniels commented that there is an exception to the rule if the trial court makes 
certain findings. Judge Silvernail said it is a huge problem for the court to find 
qualified attorneys to handle capital cases. 


Mr. King asked ifMs. Daniels had a mechanism to reduce the total number 
of cases from the cases that are assigned to regional conflict counsel. Ms. Daniels 
explained that the numbers in the PowerPoint include conflict cases since these are 
beginning numbers. The average number of cases going to conflict counsel 
statewide is 5%, but her circuit is higher. Mr. King asked ifmore felony cases are 
conflicted, as opposed to misdemeanor cases. Ms. Daniels said yes. More work is 
put into the felony cases, thus resulting in more conflict cases being identified. The 
criteria for conflicts are set forth in the statutes. Ms. Daniels explained that the 
conflict guidelines have us keep the most difficult cases, rather than pawn them off 
to conflict counsel. 


Ms. Daniels noted that office turnover is not as high in her appellate 
division. The turnover for trial attorneys' is16%, but at one point it was 26%. It 
has settled down because of the job market. As the market improves, the numbers 
seem to go up. 


Ms. Daniels stated that both the state attorney and public defender salary 
structures are inadequate. The funding is inadequate for regional conflict counsel. 
Government lawyers have suffered a loss of benefits. Senate Bill 1960 has created 
a new registry list that is made up of attorneys who sign a waiver that they will not 
ask for any fee above the set fee schedule. That is a really troubling thing to 
require lawyers to do. In her area, lawyers have said they are not going to sign up. 
There are new lawyers right out of law school who sign up for the cases. Someone 
who needs the conflict work will sign up. It depends on how hungry they are. 


Mr. Hill said he would like to offer a motion to address the student loan 
situation. He moved that the Commission pass a resolution that the legislature 
consider providing funding to pay for student loans by enacting Senate Bill 
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362 and House Bill 81 to benefit assistant state attorneys, assistant public 
defenders and assistant attorneys general. 


Mr. Smith said he grave concerns about this. Ifany money appropriated for 
student loans is not supplemental to existing revenue, it comes out of the overall 
budget of the entity. Two-thirds of the employees who have paid off their loans 
will complain. This idea has always been turned down by state attorneys and 
public defenders because it comes right out of their budgets and existing attorneys 
will not get a benefit. In addition there is a question of whether there is a tax 
consequence. Mr. Smith said he loved the idea of a loan payoff, but unless it is a 
supplement to the existing appropriation, it does not work well. It is a fairness 
issue. 


Mr. Hill amended his motion to state: 


The Commission pass a resolution that the legislature consider 
providing supplemental funding to pay for student loans by enacting Senate 
Bill 362 and House Bill 81 to benefit assistant state attorneys, assistant public 
defenders and assistant attorneys general. 


Mr. Hill said there is no way to deal with the fairness issue. The issue is to 
get someone to stay in public service regardless ofwhat law school they go to. 


Mr. Coxe noted that lots ofpeople at this table paid off loans. The loan 
forgiveness should be tied to wrongful convictions. This is not relevant to what we 
are doing unless it is tied to wrongful convictions. 


Judge Silvernail said a loan forgiveness or reduction will incentivize a 
person to stay with an office to gain experience. This experience will help reduce 
wrongful convictions. 


Mr. Smith said he was aware of serious cases where three or four assistant 
public defenders end up working on the same case. The one who shows up at trial 
is not the attorney who the defendant started out with. Mr. Coxe stated that 
longevity equals talent. 


Judge Perry commented that in his circuit the assistant public defenders 
rotate every eight or nine months from one division to another. Some judges will 
grant continuances based on a new attorney being assigned to a case. He tells them 
don't make your problem my problem. Judge Perry said we have to think of the 
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cost of injustice. This is hard to quantify. Someone in jail who is wrongfully 
convicted, or someone who is inexperienced, has to battle in court against 
experienced attorneys. The only thing the system has is the confidence that people 
have in the system. Ifpeople keep hearing about the horrors, then faith and 
confidence is lost, and we will be like other systems. We will be a farce once faith 
and confidence is lost. The underfunding of this system in this state is going to 
lead us to a situation where people will look at the system and have no faith or 
confidence in it. We hear about the executive branch hiring out-of-state counsel 
for three to four hundred dollars an hour. It would be one thing ifwe start paying 
someone one hundred to one hundred twenty five dollars an hour to represent a 
person charged with murder in the first degree, considering the state wants to 
impose the ultimate sanction to forfeit that person' s life. Now an attorney has to 
sign an agreement to take $15,000 for a case lasting more than a year. That is a 
mockery in of itself. When we have 10-20-life, we still have to give the person a 
chance to come to court and require the state to prove guilt. I challenge you to pull 
out the Declaration of Independence and read what led to this country breaking 
away from England. Read what the King ofEngland did and ask if we are heading 
down that path. 


Judge Silvernail suggested that Mr. Hill's motion be predicated on the 
following language: 


The Commission recognizes the experience and stability of staffing in 
the state attorney, public defender, attorney general, and regional conflict 
counsel reduces the likelihood of wrongful convictions and increases the 
likelihood of effective assistance of counsel. 


Mr. Hill accepted the amendment offered by Judge Silvernail. By coupling 
the predicate language offered by Judge Silvernail with the amended motion by 
Mr. Hill, the following recommendation was submitted to the Commission for a 
vote. 


The Commission recognizes the experience and stability of staffing in 
the state attorney, public defender, attorney general, and regional conflict 
counsel reduces the likelihood of wrongful convictions and increases the 
likelihood of effective assistance of counsel. Therefore, the Commission 
recommends that the legislature provide supplemental funding to pay for 
student loans by enacting Senate Bill 362 and House Bill 81. 


The recommendation passed the Commission by a unanimous vote. 
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VI. Professional Responsibility- Continued 


Judge Perry explained how fees for private court-appointed counsel are paid. 
There is approximately $3,000,000 in the state courts budget to cover excess fees 
awarded under s. 27.5304, Florida Statutes. Once that amount is exceeded, the 
money comes out of a court's local budget, usually from the expense or due 
process categories. There has been a problem with that amount escalating. Duval 
exceed the fee cap by about 1.5 million dollars. Dade exceeded the fee cap by a 
couple ofmillion dollars. The total sum that exceeded the allocation to pay for 
private attorney's fees is six million dollars. The Trial Court Budget Commission 
tried to analyze why. It was determined that first degree murder and RICO cases 
created the problem. 


Judge Perry commented that he would be looking at this again this week. 
He said he will sometimes double or triple the fee before going to an hourly rate. 
He noted that if there are three or four first degree murder cases on the dockets in 
one year, he will exceed his $34,000 appropriation and will have to take funds 
from other parts of his budget. 


Ms. Daniels mentioned the language in Senate Bill 1960 (Staff Note: 
Chapter Law 2012-123, Laws ofFlorida). If the chiefjudge establishes a limited 
registry that includes only those attorneys willing to waive compensation in excess 
of the flat fee, the court shall appoint attorneys from that registry unless there are 
no attorneys available to accept the appointment on the limited registry. Ms. 
Daniels said attorneys in her circuit may not force the issue. The list of limited 
registry attorneys will be available on June 20, 2012. 


Judge Perry noted that the current economic climate may see more lawyers 
signing up on the limited registry. 


Mr. Coxe said that Senate Bill 1960 is a repeal of Gideon v. Wainwright. It 
is an economically driven issue, not a quality of representation issue. He asked if 
the Commission was going to have any thoughts on this issue and take any stand 
on the bill. 


Judge Perry said that if the State of Florida was serious about wrongful 
convictions, this bill may fly in the face ofthat. He said it does not take a genius to 
see there will be an increase in 3.850 motions that the state attorneys, Attorney 
General, and courts will have to deal with. There will be lawyers who may not 
have taken depositions, have not done discovery, will see the client at a pretrial 


13 








hearing, and then convince the defendant to plead guilty so he or she can get out of 
jail. Down the road, there will be a probation violation and the defendant will be 
sentenced to prison. At that time, the 3.850 motion will be filed and the defendant 
will claim he or she was not guilty of the offense. 


Dean Acosta commented that if one is serious about doing something about 
wrongful convictions there are the issues of compensation for conflict counsel, pay 
for public defenders and state attorneys, compensation for judges and other 
members of the judiciary. All of this comes together that unless you address the 
system as a whole; all the other recommendations become secondary. More 
funding is fundamental to our rights and the system of law. The legislature will 
not pay much attention unless there is a strong statement from the Commission. 


Mr. Reyes said that what he found so frustrating is that the amounts paid to 
attorneys on the registry is ridiculous. Instead of a shotgun approach we should 
send a message and come up with a more graduated rate for conflict counsel. The 
sentencing guidelines do not make all third degree felonies equal. We need a 
recommendation to the legislature that proper funding be provided in order in 
ensure adequate representation. Ifyou cut funding, you can determine the outcome 
of what is going to happen. Each felony has a different level. Funding should be 
based on the felony level, not on the degree. 


Judge Perry stated that current funding for conflict counsel is grossly 
inadequate and legislature should do a study to determine proper funding levels for 
conflict counsel. 


Sheriff Cameron asked if the concept was we would get more experienced 
attorneys if we raise the fees. Judge Perry responded by saying you get what you 
pay for. At these prices you do not attract the more experienced attorneys. You 
get either inexperienced attorneys or lawyers you would not hire or recommend 
that they be hired. One these days we are going to have ineffective assistance of 
counsel claims by the bushel load. The chances of winning a case when it comes 
back to the trial court are slim and none. 


Judge Silvernail said we are talking about ineffective assistance of counsel 
and due process of law. Without adequate counsel, due process is not assured. If 
we do not provide adequate funding there is a loss of the due process of law which 
will lead to wrongful convictions. 


Judge Perry asked if there was a motion. 
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Dean Acosta commented that if we are serious about reducing wrongful 

convictions, a lack of funding is the most serious threat that implicates the state 

attorneys, public defenders, the Attorney General, and conflict counsel. 

Inadequate funding leads to mistakes. 



Mr. Reyes moved the following: In an effort to minimize wrongful 
convictions and recognizing that funding to conflict counsel and other areas of the 
criminal justice system is grossly inadequate, it is recommended that the legislature 
study the amounts paid to conflict counsel and determine that funding be 
dependent on the level of the felony involved, and not a flat fee approach. Mr. 
Reyes stated that if the funding is based on the level of the felony you are going to 
get a more experienced attorney and will have fewer problems. The entire system 
should be looked at, but the focus is on inadequate representation. One has to look 
at the nuances of each felony. 


Ms. Snurkowski asked if there were any studies as to how other states 
provide funding. We should not recreate the wheel, but we have to help the 
legislature. Mr. Garringer advised the Commission that no studies have been 
included in the materials. Florida is a diverse state and it would be impossible to 
compare the funding needs ofFlorida with that of other states. 


Judge Perry commented that inadequate funding creates a disaster. If 
someone agrees to $15,000 to handle a first degree murder case, and only gets an 
interim payment of $7.500, the lawyer is going to serve the person up or take on 
other work and not do the work he or she needs to do. Every court is going to look 
at the work, both state and federal, and the courts are going to look at the case at 
least three times. 


Representative Porth suggested the Commission might ask the legislature to 
convene a select workgroup composed of designees appointed by the Chief Justice, 
the Speaker of the House, the President of the Senate, the state attorneys, the public 
defenders, and a representative from Tax Watch. 


Senator Siplin asked do we know that funding is the problem. Do we know 
how much it will cost? He suggested the Commission give the legislature a 
figure as to how much it will cost to resolve it. A study is going to take two years. 
He suggested the Commission come up with what it wants and give a dollar figure. 
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Judge Perry said we don't know how much money it will cost. Senator 

Siplin noted that the state has been paying people money because of wrongful 

convictions. Judge Perry replied that we could study this for three years. 



Mr. Reyes and Mr. Smith suggested that the Commission recommend to the 
legislature that it study the fees of conflict counsel based on the level of the felony 
and not the degree of the crime. Mr. Smith noted that the life span of good 
legislation is twenty-four months, and after that, the focus changes. 


The Commission reworded the recommendation to state: 


The Commission believes that the current funding process for conflict 
counsel invites ineffective assistance of counsel and wrongful convictions. The 
Commission therefore recommends that the legislature immediately 
determine that the funding for conflict counsel be based on the level of the 
felony involved and not a flat fee approach. 


Representative Porth said this recommendation is going into an in-box and 
asked what would happen next. Judge Perry advised the Commission that he plans 
to meet with the incoming Speaker of the House and incoming President of the 
Senate, deliver the report, and go over the highlights. Judge Perry said that the 
legislature funded this Commission and it should not be treated like any other 
commission work product and gather dust. The 4th estate (the press) should not let 
the legislature forget it. 


Mr. Smith felt that eventually there will be a legal challenge to the flat fee 
schedule. The Current system pays something like $62.00 an hour for a capital 
felony. First degree murder trials usually involve two days ofjury selection and 
two weeks of trial. Someone is going to raise all of this. The press will not be on 
this since crime is not on the top of the agenda. 


Senator Siplin advised he would assist Judge Perry. Senator Siplin said the 
Commission needs someone in the legislature who is sympathetic to this issue and 
he will help Judge Perry. 


Mr. Coxe commented that the Commission has been tasked to make 
recommendations. Ifa branch ofgovernment wants to take a pass, so be it. 


Judge Perry called for a vote on the recommendation. The Commission 
passed the recommendation by a unanimous vote. 
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(Staffnote: The Commission recommendation addresses s. 27.5304(1), 
Florida Statutes (2011). This section sets the statutory fees for private court­
appointed attorneys who are on the court registry. Jn order to avoid any confusion 
with the office ofcriminal conflict and civil regional counsel, staff, with the 
consent ofMr. Reyes, has changed the wording ofthe recommendation to reflect 
that the fees for private court-appointed attorneys, and not "conflict counsel "are 
covered by the Commission recommendation. The recommendation is restated 
below). 


The Commission believes that the current funding process for private 
court-appointed counsel under section 27.5304(1), Florida Statutes, invites 
ineffective assistance of counsel and wrongful convictions. The Commission 
therefore recommends that the legislature immediately determine that the 
funding for private court-appointed counsel be based on the level of the felony 
involved and not a flat fee approach. 


VII. Concluding Remarks 


Judge Perry commented that he takes the Constitution and laws of this state 
seriously. Our laws separate us from other countries. It would be a shame to see 
the infrastructure fall into disrepair and crumble. 


Judge Perry thanked Commission staff and the law students for their 
assistance. 


Mr. Coxe expressed his appreciation for the thorough research and materials 
furnished by staff to the Commission. 


Judge Silvernail and the other Commission members recognized Judge Perry 
for his distinguished service, not only to the Commission, but also to the criminal 
justice system. 


VIII. Adjournment 


The meeting was adjourned at 1:06 p.m. 
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Recommendations from May Meeting 



• 	 Include a statement in the comment section of Rule 3.220 to make it 
clear that rule 3.22o(b)(1)(A)(i)(8) is not intended to limit in any 
manner whatsoever the discovery obligations under the other 
provisions of the rule. 


• 	 The Commission recommends that the Florida Legislature reevaluate 
the salaries and staffing of the biology section of the FDLE crime labs 
in order for FDLE to be more competitive and able to hire and retain 
trained personnel. (Motion passed by a unanimous vote) 


• 	 The Commission recommends that the Florida Legislature increase 
funding for the FDLE DNA laboratories to increase the DNA profile 
database and accelerate its full implementation no later than 2015. 
(Motion passed 18 to 1) 







May Commission Recommendations 

Continued 



• 	 The Commission recommends that the Florida Legislature fund the 
FPAA and FPDA, the Dept of Legal Affairs, and the office of criminal 
conflict and civil regional counsel, to set up a series of on-line training 
courses that are available to all government attorneys practicing in the 
criminal law area. (Motion passed by a vote of 18 to 1) 


• 	 The Commission recommends to the Florida Supreme Court that 
Florida Rule of Criminal Procedure 3.112 be amended to require that 
any attorney who is practicing law in a felony case must have 
completed at least a two hour course regarding the law of discovery and 
Brady responsibilities. (Motion passed by a unanimous vote) 


• 	 The Commission approves a resolution to have the FPAA and FPDA 
work together to develop a course to meet the two hour Brady and 
discovery training requirement. (Motion passed by a unanimous vote) 







May Commission Recommendations 

With No Commission Vote 



• Mr. Coxe and Ms. Walbolt both recommend that in the 
event a criminal case is reversed because of attorney 
misconduct, the name of the prosecutor or defense counsel 
be cited in any opinion issued by the trial or appellate 
court. 


• Ms. Walbolt recommends that the attorney found to have 
engaged in misconduct be referred to The Florida Bar for 
disciplinary action. 


• Judge Perry suggests that the Commission recommend to 
the Florida Legislature that a study of the caseloads of the 
state attorneys, public defenders, and the office of criminal 
conflict and civil regional counsel be done by the Office of 
Program Policy Analysis and Government Accountability 
(OPPAGA). 







State Attorney Funding 


• 	 20 circuits that each get a lump sum of funding 


• Assistant state attorney starting average starting salary of 
$40,000 


• Assistant state attorney average salary $47,000 


• 	 2010-2011 turnover rate: 15.38% 


• 	 1.628 million SAO case referrals for 1809 ASA's- 900 case 
referrals per ASA annually 


• 	Mr. I<ing noted that in 2002, he asl<ed for $15 million and 
received $3.2 million 







2006 FL Legislature Student Loan Bill 



• 	 Increasing student debt loads for new attorneys was mentioned at the 
last meeting as one reason for high turnover 


• 	 Senate Bill 0362 would have provided for a financial assistance program 
administered by the Justice Administrative Commission & the Office of 
the Attorney General to provide loan assistance for career ASAs, PDs, 
and AGs for repayment of eligible student loans 


• 	 Statutory amounts ofyearly loan assistance based on years of service, 
starting after 3 years 


• 	 Died in committee on Justice Appropriations 


... I 
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Conflict Counsel Funding Under 27.5304 

• For misdemeanors and juveniles represented at the trial level: $1,000 


• For noncapital, nonlife felonies represented at the trial level: $2,500 


• For life felonies represented at the trial level: $3,ooo 


• For capital cases represented at the trial level: $15,000 


• For representation on appeal: $2,ooo 


Compensation is paid after the final dispensation of the case, which could case 
hardship to lawyers. 


If the flat fee is deemed confiscatory and the case requires "extraordinary and 
unusual efforts", the Justice Administrative Commission provides for an hourly 
rate of compensation at $100/hr for capital cases and $75/hr for noncapital 
cases, which is below the hourly rate for many experienced lawyers. 







Process for Exceeding Flat Fees 

• 	 To exceed flat fees: Attorney must submit billing/ affidavits/ supporting 


documents to the Justice Administrative Commission (JAC) showing that the 
case required "extraordinary and unusual efforts" 


• 	 The JAC responds in writing with any objections to the excess fees 


• 	 Lawyer then attaches JAC objections with a written motion to the Chief Judge 
of the judicial circuit 


• 	 Chief Judge holds an evidentiary hearing where the lawyer must "prove by 
competent and substantial evidence that the case required extraordinary and 
unusual efforts" 


• 	 JAC has standing to appear and object 


• 	 If lawyer's motion for excess fees is denied by the Chief Judge, they may appeal 







2012: SB 1960 Amendments to 27 .5304 

• 	 It prevents the presiding trial judges for hearing motions for attorney's fees in excess of the 


statutory flat fee. Now, if the chief judge of the circuit does not hear the motions, then he/she 
may select only one judge per circuit to hear and determine excess-fee motions (except 
multicounty circuits and the nth circuit, which may have up to two designees) 


• 	 Excess fees will now be payable form the state court's own budget if all funds designated for the 
amount ordered by the court in excess of the flat fee are spent 


• 	 The chief judge of each circuit may now restrict number of lawyers on the conflict counsel 
registry list 


• 	 In order to be included on the registry, lawyers must certify that they will accept the flat fee 
(except for RICO and capital cases) 


• 	 Chief judges may establish limited registries that include only the lawyers willing to waive 
compensation in excess of the flat fee 


• 	 If a limited registry is made, the court shall appoint a lawyer from the limited registry unless 

there are no lawyers available on that registry to accept the appointment 








OSCA Study of Conflict Counsel Fees 



• 	 The Office of the State Courts Administrator General Counsel's office 
will be studying the adequacy and reasonableness of the current 
statutory flat fee limits and statutory hourly rates for criminal cases in 
which conflict counsel is appointed to create a report for submission to 
the Legislature in January 2013 


• 	 The Justice Administrative Commission will assist OSCA by providing 
data and information for the study 







Weighted Caseload "Delphi"Study 

• 	 It is a labor-intensive activity that will involve the commitment of hundreds of 


assistant state attorneys and public defenders (and conflict counsel if studied) 


• 	 A mix of urban and rural circuits would need to be represented and there must be 
somebody to manage/ coordinate them 


• 	 A Time-study will be necessary, where times are kept for all case-related activities 


• 	 Factors that increase/ decrease caseload time should be studied, including: the 
complexity of cases, specialized prosecution/ defense unites, specialty courts, 
interpreter assistance, defendant mental health issues, number of investigations 
that do not result in charges 


• 	 Other factors for study: geographical size of the circuit, multiple county coverage, 
number of full-time criminal and delinquency judges, number ofASA and PD 
offices in the circuit) 


• 	 A Delphi study is a budget request for the executive branch 







Recommendation: 
• The CoITIITiission believes that the current 


funding process for conflict counsel invites 
ineffective assistance of counsel and 
wrongful convictions. The Commission 
therefore recommends that the legislature 
immediately determine that the funding for 
conflict counsel be based on the level of the 
felony involved and not a flat fee approach. 







Past Delphi Weighted Caseload Studies 



• 	 OSCA commissioned Delphi-based weighted caseload studies from the 
National Center for State Courts in 2000 and 2007 


• 	 The 2000 Florida Delphi-based Weighted Caseload Project study determined 
the optimum caseloads for circuit and county judges to determine the need for 
additional judges 


• 	 The 2007 Judicial Resources Study was an analytical examination of the 

workload in Florida's trial courts 



• 	 The Executive Summary of both reports, the statute with funding for the 2000 


OSCA Delphi study, the OSCA Request for Proposal, and the OSCA contract 
with the National Center for State Courts is included in your June materials to 
give a general sense of what the weighted case load study process entails 







2012 Legislative Request for a Delphi Study 



The House Subcommittee on Justice Appropriations and Senate 
Subcommittee on Criminal/Civil Justice Appropriations, Fiscal Year 
2012-2013 Conference Budget Issues: 


Justice Administrative Commission 


$200,000 of General Revenue dollars for a Delphi study for State 
Attorneys, Public Defenders, and Regional Conflict Counsels 


Does the Commission wish to recommend that funding for a Delphi-based 
weighted caseload study be made available in the future? 


. I 







• 2009-2010 



-Overall (Statewide): 15.8% 



-Appellate defenders: 3.64% 



-Trial defenders: 16.79% 



• Down from overall turnover rate 
of 26%-22% in the prior three 
years 







• 43% of the APDs and ASAs have 0-3 
•years experience 


- $40,000 ''starting salary" 


- $80,000 - $100,000 in student loans 


- Earn an average of $3,076 I month 


- Owe as much as $1, 100 I month in loans 


• Greatest salary discrepancies in attorneys 
with 11+ years experience. 
-	 Those are the attorneys most likely to handle 


serious felony cases 
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Average Salary 


646 I$ 48,001 858 $ 47,097 


210 I$ 52,190 235 $ 53,042 


307 1$ 58,817 384 $ 64,748 


127 I$ 67,736 187 $ 73,670 


69 I$ 75,189 108 $ 86, 699 


151 I$ 88,521 217 $ 106,224 


1,511 1$59,721 2,019 $ 62,754 


FY 2011/2012 Public Defender State Attorney 


Positions Funded 2,791.5 6,064.25 


Positions Filled 1,511 2,019 


* Statewide report ofASA/APD Salary by Years of Service, prepared 3/21/2012 



http:6,064.25





Criminal Civil Reopened Total 
Appointments Appointments Cases Cases 


601,591 27,329 132,769 761,689 


• 761,689 Total Cases 



• 1,511 Assistant Public Defenders* 



• 504 Cases per attorney 



• 2. hours per case** 



*Statewide report ofASA/APD Salary by Years of Service, prepared 3/21/2012 
** FPDA Pay and Classification Guide, computing 2080 "work" hours per year. 







• Public Defender funding driven by 

''appointed'' and ''reopened'' cases 



• Not authorized to count inquiries or 
referrals from other court system 
partners, law enforcement, or the 
public 


• Not authorized to refuse appointments 








• Criminal Defense: Capital homicide, capital sexual battery, non-capital felony, 
juvenile delinquency, juvenile dependency, criminal contempt, misdemeanor, criminal traffic, 
violations of supervision & sanctions, and orders to show cause 


• Involuntary Civil Commitment Defense: Involuntary mental health 
commitment (Baker Act and Marchman Act) and sexually violent predator civil commitment 
(Ryce Act) 


• Ethical obligations of client visitation (including those in jail 
and/or prison) & communication 


• Criminal defense investigations 


• Mitigation investigations 


• Diversions and alternatives to prosecution 


• Witness and victim coordination 


• Post-conviction relief 


• Writs and Petitions for Extraordinary Relief 


• Appeals: County to Circuit, Circuit to DCA, DCA to Supreme Court 
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• 20 Judicial Circuits 
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• 5 Appellate Districts 
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"Public defenders stand alone, armed only with 
their wits, training, and dedication. Inspired by 
their clients' hope, faith, and trust, they are the 
warriors and valkyries of those desperately in 
need of a champion. Public defenders, by 
protecting the downtrodden and the poor, shield 
against infringement of our protections, and in 

reality, protect us all." 


Hightower v. State, 592 So.2d 689, 692 (Fla. 3d DCA 1991, Gersten, J., dissenting). 
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Appendix R 



2006 Senate Bill 362 



2006 House Bill 81 
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Florida Senate - 2006 CS for SB 362 


By the Committee on Judiciary; and Senator Campbell 


590-866-06 



1 A bill to be entitled 



2 An act relating to student loans; creating s. 



3 43.45, F.S.; providing for a financial 



4 assistance program administered by the Justice 



5 Administrative Commission and the Office of the 



6 Attorney General to provide assistance to 



7 career assistant state attorneys, assistant 



8 public defenders, assistant attorneys general, 



9 and assistant statewide prosecutors for the 



10 repayment of eligible student loans; defining 


11 terms; providing elements of the program; 


12 providing loan assistance payment amounts; 


13 providing for funding; requiring rulemaking; 


14 providing an effective date. 


15 


16 Be It Enacted by the Legislature of the State of Florida: 


17 


18 Section 1. Section 43.45, Florida Statutes, is created 


19 to read: 


20 43.45 Student loan assistance program; 


21 administration.-­


22 (1) The administering body shall implement a student 


23 loan assistance program for eligible career attorneys. The 


24 purpose of the program is to provide financial assistance to 


25 eligible career attorneys for the repayment of eligible 


26 student loans. 


27 (2) As used in this section, the term: 


28 (a) "Administering body" means the Justice 


29 Administrative Commission when the eligible career attorney is 


30 employed as an assistant state attorney or assistant public 


31 defender or the Office of the Attorney General when the 


1 
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Florida Senate - 2006 CS for SB 362 
590-866-06 


1 eligible career attornell is emQlOlled as an assistant attornell 


2 general or assistant statewide Qrosecutor. 


3 (bl "Eligible career attornell" means an assistant 


4 state attornell, assistant [2Ublic defender, assistant attornell 


5 general, or assistant statewide Qrosecutor who has been 


6 emQlOlled in that caQacitll for 3 to 12 llears of continuous 


7 service on his or her em[2lO:lfilen t anniversarll date. 


8 (c) "Eligible student loan" means a loan that was 


9 issued [2Ursuant to the Higher Education Act of 1965, as 


10 amended, to an eligible career attornell to fund his or her l aw 


11 school education and that is not in default. 


12 (dl "Maximum available amount" means, in the event an 


13 aQQrOQriation is less than the amount necessarll to fund tota l 


14 Qallments bll the administering bodll under QaragraQh (3l (bl' .t he 


15 amount that results from multi[2lication of the Qercentage of 


16 total funding aQQrOQriated bll the Qa:lfilent amount of ~3,000 0 r 


17 ~5,000, as a[2[2r0[2riate under Qaragra[2h (3l (bl. The Qercentage 


18 of total funding aQQrOQriated is the amount that results fro Ill 


19 division of the amount of the aQQrOQriation bll the amount 


20 necessarll to fund total Qa:lfilents under Qaragra[2h (3l (bl. 


21 (3l The student loan assistance Qrogram shall be 


22 administered in the following manner: 


23 (al Within 30 dallS after an individual's emQlollme n t 


24 anniversarll date, the individual mall submit to his or her 


25 em[2lOJler a certification affidavit on a form authorized bll t he 


26 administering bodll, which certifies that he or she, as of hi s 


27 or her last emQlo:lfilent anniversarll date, is an eligible career 


28 attornell with one or more eligible student loans. UQon 


29 a[2[2roval bll the emQlOlling state attornell, [2Ublic defender, 


30 Attornell General, or statewide Qrosecutor, the certification 


31 affidavit shall be submitted to the administering bodll within 
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Florida Senate - 2006 CS for SB 362 
590-866-06 


1 60 days following the eligible career attorney's last 



2 employment anniversary date. 



3 (bl The administering body that receives a 



4 certification affidavit for an eligibl e career attorney with: 



5 1. Three to five years of continuous service shall 



6 make a payment in the amount of $3,000 or in the maximum 



7 available amount, whichever is less. 



8 2. Six to twelve years of continuous service shall 


9 make a payment in the amount of $5,000 or in the maximum 


10 available amount, whichever is less. 


11 (cl A payment under paragraph (bl shall be made by the 


12 administering body: 


13 1. For the benefit of the eligible career attorney 


14 named in the certification affidavit and for the purpose of 


15 satisfying his or her eligible student loan obligation. 


16 2 . To the lender that services the eligible student 


17 loan between July 1 and July 31 of the next fiscal year 


18 following receipt of the certification affidavit by the 


19 administering body. 


20 3 . For the eligible student loan with the highest 


21 current interest rate if the eligible career attorney has more 


22 than one eligibl e student loan. 


23 (dl Payments under paragraph (bl shall cease upon 


24 totaling $44,000 per eligible career attorney or upon full 


25 satisfaction of the eligible student loan, whichever occurs 


26 first. 


27 (4l The student loan assistance program shall be 


28 funded annually by an appropriation from the General Revenue 


29 Fund to the administering body. 


30 (5l The administering body shall adopt rules to 


31 implement this section. 
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Florida Senate - 2006 CS for SB 362 
590-866-06 


1 Section 2. This act shall take effect July 1, 2006. 


2 


3 STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN 
COMMITTEE SUBSTITUTE FOR 


4 SB 362 


5 


6 The committee substitute makes 
underlying bill : 


the following changes to the 


7 


8 
Creates definitions of "administering body," "eligible 
career attorney," and "maximum available amount;" 


9 Revises 
loan;" 


the definition of the term "eligible student 


10 


11 


12 


Provides for pro rata funding of loan repayment 
assistance in the event that the loan repayment 
assistance program is not fully funded; 


13 
Creates procedures for processing applications 
repayment assistance; 


for loan 


14 


15 


Directs that loan repayment assistance be paid to the 
lender servicing the student loan with the highest 
interest rate; 


16 


17 


Provides that the Office of the Attorney General shall 
administer the program for assistant attorneys general 
and assistant statewide prosecutors; and 


18 Provides rulemaking authority 
Administrative Commission and 


to the Justice 
the Office of the Attorney 


19 General to implement the program . 


20 


21 


22 


23 


24 


25 


26 


27 


28 


29 


30 


31 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 


HB81 2006 
cs 


CHAMBER ACTION 


1 The Criminal Justice Committee recommends the following: 


2 


3 Counci1/Committee Substitute 


4 Remove the entire bill and insert: 


5 A bill to be entitled 


6 An act relating to student loans; creating s. 43.45, F.S.; 


7 providing for a financial assistance program administered 


8 by the Justice Administrative Commission and the Office of 


9 the Attorney General to provide assistance to career 


10 assistant state attorneys, assistant public defenders, 


11 assistant attorneys general, and assistant statewide 


12 prosecutors for the repayment of eligible student loans; 


13 defining terms; providing elements of the program; 


14 providing loan assistance payment amounts; providing for 


15 funding; requiring rulemaking; providing an effective 


16 date. 


17 


18 Be It Enacted by the Legislature of the State of Florida: 


19 


20 Section 1. Section 43 . 45, Florida Statutes, is created to 


21 read: 


22 43.45 Student loan assistance program; administration.-­
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 


HB81 2006 
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23 (1) The administering body shall implement a student loan 


24 assistance program for eligible career attorneys. The purpose of 


25 the program is to provide financial assistance to ~ligjble 


26 career attorneys for the repayment of eligible student loans. 


27 (2) As used in this section, the term: 


28 (a) "Administering body" means the Justice Administrative 


29 Commission when the eligible career attorney is employed as an 


30 assistant state attorney or assistant public defender or the 


31 Office of the Attorney General when the eligible career attorney 


32 is employed as an assistant attorney general or assistant 


33 statewide prosecutor. 


34. (b) "Eligible career attorney" means an assistant state 


35 attorney, assistant public defender, assistant attorney general, 


36 or ass.istant statewide prosecutor who has been employed in that 


37 capacity for 3 to 12 years of continuous service on his or her 


38 employment anniversary date. 


39 (c) "Eligible student loan" means a loan that was issued 


40 pursuant to the Higher Education Act of 1965, as amended, to an 


41 eligible career attorney to fund his or her law school education 


42 and that is not in default. 


43 (d) "Maximum available amount" means, in the event an 


44 appropriation is less than the amount necessary to fund total 


45 payments by the administering body under paragraph (3) (b), the 


46 amount that results from multiplication of the percentage of 


47 total funding appropriated by the payment amount of $3,000 or 


48 $5,000, as appropriate under paragraph (3) (b). The percentage of 


49 total funding appropriated is the amount that results from 


Page 2of 4 


CODING:Words strisken are deletions; words underlined are additions. 
hb0081-01-c1 







FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 


HB81 2006 
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50 division of the amount of the appropriation by the amount 


51 necessary to fund total payments under paragraph (3) (b). 


52 (3) The student loan assistance program shall be 


53 administered in the following manner: 


54 (a) Within 30 days after an individual's employment 


55 anniversary date, the individual may submit to his or her 


56 employer a certification affidavit on a form authorized by the 


57 administering body, which certifies that he or she, as of his or 


58 her last employment anniversary date, is an eligible career 


59 attorney with one or more eligible student loans. Upon approval 


60 by the employing state attorney, public defender, Attorney 


61 General, or statewide prosecutor, the certification affidavit 


62 shall be submitted to the administering body within 60 days 


63 following the eligible career attorney's last employment 


64 anniversary date. 


65 (b) The administering body that receives a certification 


66 affidavit for an eligible career attorney with: 


67 1. Three to five years of continuous service shall make a 


68 payment in the amount of $3,000 or in the maximum available 


69 amount, whichever is less. 


70 2. Six to twelve years of continuous service shall make a 


71 payment in the amount of $5,000 or in the maximum available 


72 amount, whichever is less. 


73 (c) A payment under paragraph (b) shall be made by the 


74 administering body: 


75 1. For the benefit of the eligible career attorney named 


76 in the certification affidavit and for the purpose of satisfying 


77 his or her eligible student loan obligation. 
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78 2. To the lender that services the eligible student loan 


79 between July 1 and July 31 of the next fiscal year following 


80 receipt of the certification affidavit by the administering 


81 body. 


82 3. For the eligible student loan with the highest current 


83 interest rate if the eligible career attorney has more than one 


84 eligible student loan. 


85 (d) Payments under paragraph (b) shall cease upon totaling 


86 $44,000 per eligible career attorney or upon full satisfaction 


87 of the eligible student loan, whichever occurs first. 


88 (4) The student loan assistance program shall be funded 


89 annually by an appropriation from the General Revenue Fund to 


90 the administering body. 


91 (5) The administering body shall adopt rules to implement 


92 this section. 


93 Section 2. This act shall take effect July 1, 2006. 
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Appendix S 



Comments of Commission Members: 



Ms. Nancy Daniels, Public Defender, 2nd Judicial Circuit 



Professor Kenneth Nunn, UF Frederic G. Levin 



College of Law 



Ms. Tena Pate, Chair, Florida Parole Commission 



Senator Gary Siplin 












COMMENTS FROM NANCY DANIELS, PUBLIC DEFENDER 
SECOND JUDICIAL CIRCUIT, LEON COUNTY, FLORIDA 


It was a solemn privilege to serve on the Innocence Commission, and I 


greatly respect and appreciate the time and effort that the Commission and its 


excellent staff gave to our task. 


We made some significant and far-reaching recommendations. I believe, 


however, that our final report does not go far enough in making bold, 


uncompromised recommendations that would reduce wrongful convictions in our 


state. 


Eyewitness Identification Procedures 


In the important area of eyewitness identification, we recommended "best 


practice" standards for law enforcement, but failed to insure systemic 


implementation of those Standards. 


In the presentations and literature we received, it was undisputed that blind 


administration of lineups reduces eyewitness errors. We should have clearly and 


unequivocally recommended that the legislature pass a statute mandating blind 


administration of photographic lineups and other related reforms. Leaving this 


critical reform to department discretion is not an adequate remedy to the problem 


which is the leading cause of all wrongful convictions. 
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A. 	 Admissibility of Eyewitness Identification Evidence and Jury 



Instructions 



We should be on record clearly recommending the rejection of the Manson 


v. Brathwaite, 432 US. 98 (1977) test for evaluating the admissibility of eyewitness 


identification evidence. The reliability factors outlined in Manson, adopted in 


Johnson v. State, 438 So.2d 774 (Fla. 1983), are not consistent with the current 


social science, particularly as to witness certainty in the identification. The State 


of New Jersey, through a special master, recently conducted a thorough study of 


eyewitness identification which culminated in the rejection of the Manson test and 


the adoption of new contextual jury instructions. State of New Jersey v. 


Henderson, 27 43d 872 (NJ. 2011). Our Commission should have recommended 


the same reforms for Florida. 


False Confessions 


With respect to false confessions, our recommendation to mandate electronic 


recording of statements is a strong, positive step. In my opinion, the statute we 


recommended should be implemented immediately upon becoming law, and a 


statutory presumption against the admissibility of nonrecorded statements should 


be adopted to make the mandate meaningful. 
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Interrogation Techniques 


We had an opportunity to recommend changes in coercive interrogation 


techniques allowed by law which clearly disadvantage young suspects and 


mentally ill or disabled people who are being questioned. Simple reforms like 


establishing time limits on questioning sessions, banning trickery, and requiring 


adequate food, drink, and hygiene would advance the goal of reducing false 


confessions. Unfortunately, we did not take that opportunity despite the valiant 


efforts of Professor Kenneth Nunn to lead us in the direction of reform in this area. 


Jailhouse Snitches 


Jailhouse snitches are a plague on the criminal justice syst~m, and our 


recommendation for more transparent disclosure of snitch statements is salutary. 


A more meaningful reform would be to require corroboration of these statements 


before they could be admitted. Moreover, I believe we should have suggested that 


all conversations about possible benefits to a snitch in exchange for testimony 


should be recorded and disclosed in discovery. 


Preservation of Evidence 


If there is one area in which an Innocence Commission should be 


uncompromising, it is the necessity of evidence preservation. Many of the 


exonerees we studied are free only because the physical evidence of the crime of 


which they were convicted was preserved in a dusty vault or file cabinet. Our 
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statement on this subject should have been bold: preserve all physical evidence in 


criminal cases until the convicted person's sentence is completed. Ifmore funding 


is needed to accomplish this, that funding should be a priority. 


Forensic Evidence/Junk Science 


For the most part, I am afraid we sidestepped the issue of forensic evidence 


"junk science" which was prominent in our study of several Florida exoneration 


cases. Irrespective of whether the Florida legislature maintains the .Em standard 


of admissibility or moves to the Daubert standard, we should have recommended 


that evidence which has not been submitted to an accredited laboratory should not 


be admissible in a criminal trial. Further, evidence examiners who testify in court 


should be certified. Without these reforms, there is too much danger that "quack" 


experts can continue to mislead juries into wrongfully convicting innocent 


defendants. 


Funding 


I am pleased with the Commission's overall recognition that inadequate 


funding of the entities in the criminal justice system correlates with wrongful 


convictions in our state. The large caseloads handled by both prosecutors and 


public defenders cause serious deficiencies in effective representation. Lawyers 


with too many cases cannot do the careful investigation, discovery, motion 


practice, trial preparation, legal research, and sentencing advocacy that should be 
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done to prevent mistaken convictions. Proper funding is necessary to achieve 


proper representation. Yet, the commission failed to recommend any particular 


solution to this problem such as a weighted caseload study that could lead to 


meaningful restrictions on caseloads. The arguments raised against a caseload 


study - that it would be complicated and expensive - are resource arguments that 


can be conquered if there is a genuine will to make progress in this area. I believe 


strongly that the commission should have recommended a Delphi caseload study 


for state attorneys and public defenders like the one used by the court system. 


Such a study would allow funding needs to be assessed objectively and thereby 


pave the way for improvement in the funding levels for state attorney and public 


defender offices. 


In addition, the Commission should have recommended hourly rates of 


compensation for the private registry system. The flat rates currently allowed in 


Florida are clearly too low to assure quality representation. 


Professional Responsibility 


I believe the online training course recommended by the Commission for 


State Attorneys, Public Defenders, Attorney General, and Regional Counsel 


attorneys is a good idea, as is the recommendation to set up a specialized course on 


Brady and discovery requirements for felony lawyers. I would like to have seen us 


go further, though, and recommend a rule of procedure like 3 .112 that would set 
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out specific experience and education requirements for attorneys handling serious 


felony cases. Florida's numerous sentencing enhancements, mandatory minimum 


sentences, and 85% of sentence requirement make the stakes extremely high for 


defendants charged with felonies, and we should require more than CLE courses 


for lawyers representing defendants facing lengthy sentences. 


An Ongoing Innocence Investigation Commission . 


Time will tell whether our Commission' s recommendations will be effective 


in reducing wrongful convictions. I believe there will be significant progress if the 


eyewitness identification standards are implemented across the state and all 


defendants' statements to law enforcement are electronically recorded. It is 


inevitable, though, that more mistaken convictions will occur, or past mistakes will 


be discovered. I believe we should have a system in place for investigating and 


taking action when a wrongful conviction comes to light. Florida should follow 


the lead of states that have ongoing Innocence Investigation Commissions. The 


imperative of avoiding injustice should continue and grow stronger as we learn 


what mistakes have been made and gain wisdom in how to solve them. 


6 








COMMENTS OF COMMISSIONER PROFESSOR KENNETH NUNN 


Florida is the state with the highest number of death row exonerations 


and one of the highest numbers of wrongfully convicted persons. The 


criminal justice system in Florida has investigated, arrested, prosecuted, and 


sentenced thirty-two people who were later determined to have been 


innocent. The Supreme Court of the State ofFlorida, in its wisdom, believed 


that wrongful conviction was a problem of sufficient magnitude that it 


established a state innocence commission to address it. When we were 


convened, Chief Justice Canady charged us with the responsibility to 


"identify the common causes of wrongful convictions, and to recommend 


procedures to decrease the possibility of these convictions in the future." In 


my view, we have failed this charge and abdicated our responsibility to give 


the citizens of Florida the tools to insure their criminal justice system does 


not lock up innocent people. 


We did not "identify the common causes of wrongful convictions," 


nor did we recommend sufficient "procedures to decrease the possibility of 


these convictions in the future." Instead we spent an inordinate amount of 


time, arguing over whether wrongful convictions were a significant problem 


at all. Some commission members doubted whether there was any evidence 







that truly innocent people had suffered wrongful convictions in the state, and 


if there were, they believed that number was so small that their wrongful 


conviction was a worthwhile price to pay for an otherwise properly 


functioning criminal justice system. Consequently, any collective search for 


the causes of wrongful convictions became impossible. 


Instead of a dispassionate and scientific accounting of the "common 


causes of wrongful convictions" our work instead devolved into a highly 


politicized search for solutions that would be acceptable to all, including by 


those who opposed the fundamental premises of the Commission's work. As 


a consequence, our recommendations were watered down and will occasion 


little change in the current system. Our recommendations were developed 


primarily with an eye toward whether they would be palatable to police and 


prosecutors and whether they would gain legislative approval. Whether they 


would prevent wrongful convictions became a secondary consideration. 


An example of the inadequacy of our recommendations can be seen in 


the Commission's treatment of eyewitness identification procedures. 


Virtually all experts agree that eyewitness misidentifications are perhaps the 


greatest cause of wrongful convictions and that sequential presentation of a 


group of photographs by an administrator who does not know whether the 


suspect is included in the photographs shown (the so-called double-blind and 







sequential procedure) is the most effective means of eliminating this cause 


of wrongful convictions. Unfortunately, our recommendation does not call 


for a double-blind and sequential identification procedure. This, in spite of 


the fact that we were aware of a recent American Judicature Society 


National Eyewitness Field Study which conclusively proved that double 


blind and sequential administrations were less likely to result in flawed 


identifications than other methods. 


We voted double blind and sequential procedures down because 


police, prosecutors and other members of the so-called law enforcement 


"Work Group" were opposed to them and because, it was argued, the 


legislature would never pass legislation requiring these procedures in the 


face of law enforcement opposition. So, the Commission passed a watered 


down provision that merely recommends police agencies have an eyewitness 


identification policy without mandating what should be in the policy. In the 


end, the effectiveness of even this watered down recommendation has been 


called into question, since after the recommendation was passed, counsel for 


the law enforcement work group informed the Commission that law 


enforcement would develop its own policies and did not feel obligated to 


follow the Commission's proposals. 







I could repeat this criticism for Commission recommendations in the 


areas of false confessions (where we failed to implement videotaping), 


police interrogation techniques (where we failed to protect children and the 


mentally retarded from intentionally misleading police interrogation 


techniques) and professional responsibility (where we failed to require 


prosecuting attorneys to disclose all relevant evidence for the impeachment 


of informants). 


Although, we failed to thoroughly investigate the causes of wrongful 


convictions, thankfully there are other state commissions that did. In recent 


years, Illinois, North Carolina, California, New York, Connecticut, 


Louisiana, Oklahoma, Pennsylvania and Texas all convened state 


commissions to investigate the causes of wrongful convictions. In addition, 


several nonprofit agencies, including the Innocence Commission for 


Virginia, the New Jersey Bar Association, the American Bar Association, 


the Innocence Project of New York and the Innocence Project ofFlorida, 


have worked on this issue and have contributed to a body of knowledge 


produced by scholars, researchers and criminal justice practitioners. We 


now know what causes wrongful convictions and there is a national 


consensus of what criminal justice policies are needed to avoid them. Any 


comparison of these reports and our own will indicate that we still have a lot 







of work to do and a long way to go before we can feel confident that 


wrongful convictions will be eliminated in the State ofFlorida. 











TENAM. PATE 
Commissioner/Chair 


FLORIDA PAROLE COMMISSION MONICA DA YID 
4070 Esplanade Way, Tallahassee, Florida 32399-2450 Commissioner/Vice-Chair 


BERNARD R. COHEN, SR. 
Commissioner/Secretary 


May 29, 2012 


Chief Justice Charles T. Canady 
Florida Supreme Court 
500 South Duval Street 
Tallahassee, Florida 32399-1925 


Dear Chief Justice Canady: 


The importance of the work of the Florida Innocence Commission (FIC) will be 
influential for years. Your vision in the appointments made to the Innocence 
Commission ensured the integrity of its product. This is especially true regarding 
the appointment of a strong victim's advocate, a role which I was honored to serve. 


While the FIC addressed many important issues, perhaps its most important, in my 
opinion, was that of eyewitness identification. It is this role as a representative of 
victims of violent crimes that led me to acknowledge the importance of 
standardized practices for law enforcement agencies. While serving as the state of 
Florida's Victims' Rights Coordinator for three governors, I developed a keen 
appreciation for the need to have standardized or model policies and procedures for 
all state and local agencies required by law to provide services to victims of crime 
(s. 960.001, F.S.). In those areas where it was not feasible, i.e., limited budgets, 
staff levels, etc., joint policies and procedures were adopted with shared 
responsibility. These model policies and procedures became necessary because the 
level of services provided to victims of crime did, in fact, vary across the state, and 
sometimes, from agency to agency within a given county. These model policies, 
when adopted, helped ensure uniformity in the services and assistance provided to 
victims of crimes in the criminal and juvenile justice systems. 







Tena Pate, Chair 
Florida Parole Commission 
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I am a strong proponent of organizations or governing bodies embracing 
opportunities to review its practices or laws to ensure its desired goals are met. I 
want to personally acknowledge the hard work of all of the members and the staff 
of the Innocence Commission. I found our work personally rewarding and 
inspirational to see so many individuals on all sides of the issues dedicated to 
reviewing and making Florida's criminal justice system a better system ofjustice. 
If I can provide any further assistance to you in the future, I would be honored to 
do so. 


Respectfully, 


;+ ' 7 
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·----


TenaM. Pate 







COMMENTS FROM SENATOR GARY SIPLIN 


Corrupt Cops and False Convictions 


I was disappointed at the number of police officers in Florida and 


nationwide who report false information in police reports in an effort to obtain 


convictions against innocent persons. Even more shocking is the number of 


confessions that had been obtained as a result ofpolice interrogation techniques 


that involved police officers deliberately lying to suspects. Deceptive interrogation 


techniques play a major role in eliciting false confessions and induce suspects into 


incriminating themselves. 


Additionally, a nationwide study showed that more than 2,000 individuals 


have been exonerated since 1989 who had been falsely convicted of serious 


crimes; false confessions obtained from police interrogations were present in 25% 


of all DNA exonerations. Research also shows that those wrongly convicted have 


spent more than 10,000 total years in prison, with an average of 11 years each. 


Although it is comforting to learn that thousands of individuals are being 


exonerated, researchers have made clear that even "2,000 exonerations over 23 


years is a tiny number in a country with 2.3 million people in prisons and jails." 


I firmly believe that the purpose of the State's criminal laws is to protect and to 


serve through a genuine judicial system of punishment and control. "The principle 


that a State may not knowingly use false evidence ... to obtain a tainted conviction 







is implicit in any concept of ordered liberty." Although the findings of the 


Innocence Commission and other studies point to a much larger number of 


undiscovered tragedies, these tragedies are preventable by holding accountable 


those who control the criminal justice system. Most individuals believe that police 


officers are honest, and would never lie to a suspect or use other intimidating 


police tactics to obtain confessions. However, it appears that there has been a 


rising trend amongst police officers to lie to suspects to coerce them to confess to 


cnmes. 


As elected officials, it is our responsibility to continue to support 


organizations like the Innocence Commission, which fights injustice and promotes 


reform. We should continue improving our criminal justice system to ensure that 


only the guilty are convicted, and the innocent are set free. Furthermore, courts and 


legislatures should make efforts to proscribe the use of deception by law 


enforcement in a criminal justice system expressly designed to elicit the truth about 


a cnme. 


Senator Gary Sip/in 


District 19 
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