FAMILY/ DEPENDENCY AND COUNTY COURT
MEDIATION PROGRAMS

Report and Recommendatlons
‘ August 27 2003

v INTRODUCTION

Over the past few decades respons1b1hty for, and the costs of, prov1d1110 circuit court famlly

and dependency mediation and county'court small claims and civil- mediation in Florida, have been
. ‘shared by a variety of entities. They have included county governments, state ‘and private -
: foundatlons through grants, and litigants.. As a result, a varlety of mediation approaches have
emerged in circuits across the state. In particular, currently, the scope of mediation services, types
of mediators used, and types and roles of administrators and staff involved in establishing, duectmg, o
and mamtammg med1at10n services, varies wrdely from circuit to-circuit.

_ . For example in some c1rcu1ts comprehensrve fannly and c1v1l case medlatron services are
,avarlable throughout the circuif: Some circuits offer some but not all ‘types of farruly, dependency,_;

* or county civil mediation services. In other circuits, comprehenswe services are available in some -

‘but not all counties within the jurisdiction. Srrmlarly, diversity across circuits is also apparent in the

- types of mediators providing services. Sorne circuits rely heavily ¢ on contract or volunteer mediators

- while-other jurisdictions, for the most part use staff mediators. Some. circuits use a- combination of -
contract, staff, and volunteer medlators Moreover the types of adrmmstrators ass1gned to manage
" mediation pro grams, along with the scope of adrmmstratlve respons1blllty, differ s1g111f1cantly from
_circuit to circuit. Some circuits have full-time- rnechatr. n program administrators, while court
administrators in neighboring circuits might be respon51ble for a vanety of programs and court :

- operations, as Well as medlatlon services. e

,;7‘;

The. srzeable mediation service level dlsparltres ACTOSS - ‘the -state that have resulted from
largely county funded mediation services, present formidable challenges to Florida courts as they .
"begm the transition to primarily state.funded mediation services as contemp]ated in Revision 7 of
Article V of the Florida Constitution and House Bill 0113A.. The new legislation indicates that
effective July 1, 2004, the cost of providing court referred or court;ordered mediation cases will be
" borne by the state. It also implies the continued use of private ‘mediators in Circuit c1v1l cases.
Further, the new leglslatlon says that the state will not fund pre-suit mediation, voluntary mediation,
and community and citizen dispute resolution centers. Specifically, HB 0113A of the 2003 Session
of the Flonda State Leglslature amends chapter 29.004, Florida Statutes to prov1cle

. - 29.004 State courts system — For purposes on 1mplementmc s. 14 Art.V of the State
~ Constitution, the elements o f the state ¢ ourts system to be provided from state
revenues appropnated by general law are as follows:
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. (11) Mediation and a1b1trat1c>n limited to trial court referral of pending Jud1c1al case.
to a mediator or a court-related mediation program, or to.an arbitrator or a court-"

related arbitration program, for the limited purposes of encouraging and assisting the -
litigants in parttally or completely settling the case prior to adjudication on the merits -

by the court. This does not include citizen dispute settlement centers under 44 201
-and community arbitration programs under s. 985. 304 ’

Also effective July 1, 2003 chapter 30. 4075 Florida Statutes was amended to prov1de

. 39.4075 Referral of a dependency case to n1ed1at10n :

1
|
i
B
H

. tothe :
i costofthe de endency medlatlon .
) 3 _

As one consequence, given the d1vers1ty in mediation service. dehvery present today, the st

transition to state funding within less than one- year will both require flexibility to accommodate the -
‘needs of diverse circuits and the populations they serve, and encourage greater service level

uniformity and increased program accountability. Moving to a statewide Florida court system then

. necessitates developing and implementing mediation prog grams that provide g vreater umforrrnty and
' equahty in access, fees, and mediation services Wlﬂ'lll'l c1rcu1ts and across the state T
To begln to position circuits throughout Flonda to meet the challenges posed by a changmg
-mediation service landscape, OSCAs Drspute Resolutlon Center and the Strategic Planmng Unit,

" with the assistance of court consultants Drs. Brenda Wagenlcnecht—lvey and John Martin, fac1htated g
iation services, and reconnnendmcT the 1'
* characteristics of family, dependency, and civil case medi 1o‘n services that should be funded by the E

-state in every c1rcu1t In pattlcular the 1node1 development and recommendatlon plocess mcluded Ty

" a process for developing a comprehensive model of m

-3

- L detalled review of the lessons 1earned from rnedtatton programs nationally; -
2. . atwo-day workshop for participants from a wide-range of mediation programs.

throughout Florida — conducted July 1 and 2 — focused on farmly and dependency -

mediation programs and service delivery model; and

3. a second two-day county court, civil medtanonpr@grams and service dehverymodels :

workshop held on July 30 and 31

Included among the toplcs addressed at both seminars were the (D) types of cases mediated;
(2) amount of mediation services available; (3) orgamzatmn and stafﬁng of procrarn management
and coordination; (4) manner in which services are offered, such as use of volunteer, staff, and
contract mediators; and (5) pohc1es regard costmo recovery, 1nc1ud1ng amounts charcred to parties.
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- This document summarizes the results of the assessment and workshops. It includes:

1. . a summary of background information about mediation in Florida, such as the
purpose of mediation and ADR, service definitions, key pelfomtanee areas, and
program goals;

2. recommended service dehvery models for court- ordered family, dependenoy and .
county court civil mediation; and
3. .apreliminary inventory of both the many opportunities and the formidable transition

issues likely to confront many circuits as they move from ex1st1ng mechatxon service
dehvery models to ahew model over the next year. - :

In addition, a summary of .the beneﬁts and d1awbacks of service dehvery model
charactenstlcs 18 prov1ded in Attachment A. B :

\

M EDIATION IN FLORIDA

, Purpose and Scope . The Alternatrve Dispute Resolutton (ADR) Rules & Pohcy
Committee has stressed that the purpose of ADR in Florida is to assist the judicial branch in carrying
out its constitutional duties by (1) providing more efficient, cost effective-options to adversanal
htlgatmn and (2) offenng the partles w1th a cho1ce of dlspute resolution opt1ons ’

. Mediation has been. 1dent1ﬁed as the predominant ADR process and deemed an essenttal‘ 'v

3 element of courts. Mediation optimizes parties’ participation in the process and enhances efficient |

and effective resolution of disputes and therefore supports more effective use ofj udge time and other
- judicial resources. Moreover in Florida as'in the rest of the nation, mediation is SEEM as a process
- where a neutral, third party acts to encourage and fac1htate the resolution of a d1spute between two
Or more part1es Mediation is defined as an informal and not "—adversarlal process with the objective
of’ helpmg the disputing pames 1each a mutually acoeptab #nd voluntary agreement Further m
Florida today: s ; -

]

. E :

. familymediation refers to the medtatlon of family matters mcludmo those of marrled '
- and unmarried persons, before and after Judgements mvolvmg dissolution of

_marriage, property division, shared or sole parental responsibility, or child support

. custody, or visitation;

[
%

el

. ‘ dependenoy orinneed of services 111ed1atlon refers to mediation of dependency child
' in need of services, or family in need of services rnatters and

. county court mediation refers to mediation of civil cases - within the jurisdiction of -
. county courts including small claims disputes. '

Finally, a review of the national research literature and the comments of workshop
© participants stressed that, as the Florida courts revise existing mediation models, goals from five key
performance areas need to be addressed. As show in Figure 1 these five key performance areas are: -
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e court ecceesibiiity and timely case resolutions;

. effective and appropriate dispute resolution forums -
. cost effectiveness; : '
. faimess; and
. -responswe to the needs of litigants and court persormel
: Flgure 1: S
Medlatlon Program Key Results and Goals
Key Result Areas . - ‘Program Goals
1. Aeee551b1hty & Timely Case 1. Toreduce case disposition time
DlSpOSlthl’l 2. Toreduce backlog of older cases -
// : 3. To increase ‘“‘pre-event” dispositions - o
4. To expedite, partlal temporary, and full am.eements/ e
. dispositions , B
5. To expedite/streamline hhgatlon
6. To enhance access to cou;rts/Jusnce-‘
2. Bffectiveness & Quality of 1 1. To find the best forum for htlcants to resolve the1r ’
~ Mediation Program & .. | . disputes R L
Appropriateness of the . | 2. Toprovide culturally responswe and appropnate
Mediation Forum =~ |  mediationprograms = :
' . : - | 3. To produce better outcomes for the pames
4. To produce a greater hkehhood of- comphance w1th :
agreements ST = ERREE |
5. Toreduce the; eed for furt}ner court act1ons/ aet1v1ty . .
3. Cost Effectiveness — for 1. To reduce/conserve ll,twant costs.

‘Litigants (less costly than trial), | 2. To save/eonserve Ju‘mal resourees
" Courts (savings to courts), & T '
Communities

4. Fairness _|1. Toachieve high litigant satisfaction w1th the proeess N

o 2. To achieve high attomey satisfaction with process

3, To empower litigants/citizens to resolve their own -
' d1sputes (i.e., self determination) -

To achieve high litigant satisfaction

To achieve high attorney satisfaction. -

To achieve high judicial satisfaction
To achieve high mediator satisfaction - -

5. Responsiveness

B
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RECOMMENDED SERVICE DELiVERY MODELS

Both the review of information about mediation programs around the nation and the
comments of workshop participants indicated that flexibility in the provision of mediation services
was a key element of any attempt at developing a model approach for Florida’s diverse cireuits.
Local courts must have the flexibility to meet the specific nuances of their jurisdiction, given' the
presence of single as well as multiple county circuits, rural, suburban, and urban counties, great
differences in case volume and mix, and the demographic diversity of Florida circuits. Consequently,
the recommendations for mechatlon program features presented here allow for flexibility in the types
of mediators and staff functlons ‘but also emphasize the need for increased umformlty and
accountability in circuits throughout the state. In addition, the mediation model features
recomme‘nded here are the minimum features workshop participants, buttressed by the research and
practltlonel evaluation findings, indicated are needed for a viable mediation program that also meets
 the restrictions imposed by recent state legislation. It is anticipated that county funding might be
: avaﬂable/m some jurisdictions to expand service. Moreover, it is likely that depending on numbers
of filings and 1eferrals “population, - geography, and case mix, in some _]UHSdlCthIlS staffing in -
. addmon to the mnnmums described below will be needed

‘Figure 2 summiarizes the consensus a.mong part1<:1pants at the two workshops about the -
pnmary features that should be included in a mediation model to be 1mpleme11ted n each circuit as’
a result of Revision 7 of Art1cle 5. - - ‘

Family and Dep endencv Mediation

Features of the recorhinended mediation modei for family [and depéndéncy disputes:

. court staff or contract mediators should conduct the mediation sessmns :

. every circuit should have at least one court staff member who is certified and able to
mediate family and dependency matters, and this, person might-also serve other

. mediation staff and administrative functions; ;ét; ’
. every circuit should have one person who is respon51ble for the dlrector/overmght

function which includes overseeing and managing all mediation services provided
by that circuit. Depending on the workload and size of the circuit, this function may
be a full or part time assignment, and the person might also function as a mediator,
‘assume some coordination responsibilities, and/or have other court administration
duties not related to mediation;
e every circuit should have a person who is respon51ble either part or full time for the
coordination function for family and dependency mediation services, which
. includes scheduling, notlfymo parties and mediators, and other coordination duties;
e every circuit should have a person who is responsible either part or full time for the
‘ administrative/clerical support function, which' includes responsibilities to the
ADR program such as answering the phones, copying, filing, answering gene1al
. questions, and providing information to parties and mediators; :
. parties who are certified as indigent by the clerk should receive mediation services

ﬁee of charge;
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. falmly members are eligible to use the court s medlatlon services if the partles have 1 o

a combined income of undm $100,000, but Judges should be able to order aH pa.rtles
. to mediation;

. parties to a dlspute with combined incomes of Ureater than $100, OOO per year should o

use private, rather than court-attached, mediation services;

 parties with incomes less than $50,000 per year should pay $30 40 each per
| mediation session, which may be apportloned proportlonally by the court based on P

an individual’s incoine level; and

+ . parties withincémes.between $50, 000 and $100, OOO per year should pay $80 OO each_‘,; i
' . per mediation sessiot, which may be apportloned propomonally byt the court based.

on an md1v1dual S 1ncome level

'Countv Civil and Small Clairns Mediatiqn. ‘

Féatures of the recommended mediation model for county civil and small claims cases are: -

. volunteer certified mediators should conduct county court small claims mediations; -

.. court staff or contract mediators should conduct county court.civil case mediations; . o
. the part or full time director function, as outhned above in the falmly/dependency'f» R
* " model, should include oversight of all ADR services, “functions, and programis; - e
+ . thepartor full time coordinator and adrmmstratwe/ clerical functlons outhned above s
 should serve family, dependency, and county civil mediation programs '
- parties should not be charged for small claims mediations; e ,
.. in other county court civil cases, parties who are certified as, mdlgent by the clerk_ S

should receive medla‘non serv1ces free of charoe and -

e non-indigent pames in county court 01v11 cases should pay $50 per party per L S

mediation sesswn
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JULY 2004 TRANSITION o | N

Transition Issues. Workshop participants identified numerous transition issues that circuits
will need to address to successfully implement largely state funded mediation programs on the'
: foundatlons provided by the curr ently largely oouuty funded pro grams.

1. . Structure, organization; and work process issues are:
Ry establishing new work processes to meet tegislative guide1i11e5'
. ! . establishing perfonnance measures and measurement systems;
. developmg processes for fee assessment and collection; and-
. preparing new forms’ that-conform to state requirements.
2. Organizational boundary and responsibility-issues are:
» - clarifying the role of the clerks office in indigeucy determination and _feeand cost -
 recovery; . : : .
. clarifying optimal orgamzatlonal aud management struoture(s) tallored to the L
B particular needs of circuits; ‘ R T
- determining what types of mediation services excluded from state fundmg may be of v
| S | interest to county-or other local funding sources; and R \(
- - establishing budgets and budget momtormg systems that can dtstmgulsh between'- ar, ;f'f'. -

state and non-state funded med1at1on servmes_ where they are used

3. Human resources and personnel issues are:

E-4

- retraining admuustratwe oleneal staff and medlators to perform add1tlona1 or
different duties; 5 '
- preparing new job desonptlons and olasmﬁoatmns
- establishing benefits programs;. L
. having the Dispute Resolution Center train med1ators for oouutles and cir cu1ts w1th R
~ insufficient numbers of mediators today; ’ ‘
‘establishing staffing formulas and service levels;
. ‘establishing standards and prooedmes for evaluating medtators
. estabhshmg employee assistance programs; and
c.e developmg model oontracts
4. Other transition issues inelud;e:
. estabﬁlislungtrausition implementation guidelines; and * . . - U
. establishing quality assurance standards. ‘ B ' o
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Transition Strategy. Important elements that should be included i 1n a transition strategy for
revising circuit mediation programs in light of Revision 7 are: ‘

te the Dispure Resolution Center, working with mediation and court staff, should -
identify and document Revision 7 compliant best medlatron prooram praotloes
especraHy busmess and olenca] practroes R R F—;-——-~-—~
. perfomlance measules should be 1dent1ﬁed and performanoe data collectmn
processes. estabhshed :

i

-~ OSCA with the assrstance of _]U.dUGS and court adnnmstl atlve staff should prepare a
! transition plan template that can be used in circuits across the state;

AR OSCA personnel’ should prepare oourt system descnptrons that clarify roles and
- responsibilities among state and county govemment and the courts and other Justice .
L ,,serv1ee provrders such as the olerk s office; :

. each circuit should prepare a transrtron plan that moludes drscussron of staff -
: redeployment and - ' : : :

o _altematrves to ex1st1n° orgamzatronal structures and programs for mechatron as well
'~ “as other court services “should be presented and revrewed at education and trarnmg
, programs soheduled between now and July 2004 '

CONCLUSION
: The mediation programs and services provided across F IO%da are essential to assisting the

- judicial branch in cartying out its constitutional duties. They: p1ov1de more efficient and cost

| effective options to adversarial litigation and the parties with a choice of dispute resolution options.

' Consequently, the Florida Court System remains committed to continuing to provrde high quality
mediation services throughout the state. As Florida’s courts transmon to statewide finding, forsome .
crrcurts this means expanding the scope of mediation services. For others, it means prov1dm0 :
mediation services drfferently and more :cost effectrvely For all circuits, it means adaptrng'

- medratron programs and services to provide more umform levels of serV1ce 1nclud1ncr access. a.nd

_mcreasmg program accountablhty

" All circuits throughout Florida will be affected by the proposed changes to family,
dependency, and county civil mediation programs. No circuit currently has a family/dependency or
'county» court mediation program in place that matches the features of the recommended models.

- Nonetheless, the recommended models, which were developed with the assistance of many
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mediation practitioners across the state, will preserve the integrity of mediation as an alternative
~method of resolvmg dlsputes inF lorlda and prov1de more umform medlatlon servmes across the ,
state. : ‘ ' v '

Moving from exxstmg medlatlon p1 actices to the recommended future models w111 requue S
considerable plannmg and careful 1mplementat1on by many Jud1c1a1 and coufc leaders and mediation
 practitioners across the state as there are many transition issues to be addr essed and resolved prior
to] uly 1,2004. Thus, transition plamung should begin u11111ed1ately The Dlspute Resolutlon Center
and other appropnate OSCA units-and staff should begin working with cu'cmt 1eade1 Shlp and
medlatlon staff now to develop several plaus1b1e transition and contmgency plans Domg so will set
the staoe for a smoother tran51tlon orice the Leg1slature acts m early 2004 .

i

o

./.
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ATTACHMENT A:

‘Staff Mediators '
- Benefits Drawbacks
1. Can use mediators in family and | 1. Expensive-salary and benefits ,
- dependency, and other sub_) ect areas — - 2. Down time — what to do with medlators :
cross tr aining when not medlatmv ‘
2. Quahty control & dll‘GCt superv151on and '{ 3. Harder to let goif mediator i is not
' monltormg | performing well ) :
3. Can do other administrative tasks/work | 4. Judge may not refer partles to a mediator IR
: when not mediating ‘ - he/she perceives to be per forming g poorly
4. - Increases/quick access & avallabmty, 5. If staff mediator is busy, can ‘'t provide
. improves flexibility : immediate service; may not have people
5. High level of experience; medlate Iots of- - available ' : _
| matters o . 6. Less flexibility; scheduling limitations,
6. Secure/controlled environment  diversity 1léeds, providing mediation .
7. Staff mediators do not have conflicts . | - services during non-court hours
1+ with other jobs o 7. Pool to draw from may not be the best
8. Can serve indigent community (service is |- . med1ators/w1llmg to work for a court
- provided by the court) |8, Bummout -
9. More control over schedules. 9. . Too* ‘much potential for close -
-10. Increase in the diversity of mediators - assomatlon/tles with Judges
11. Consistency in quality of mediation - 10. . Space have to provide space to prov1de
;servic’es‘/location " ' o services.
12. Career ladder for staff’ 11 Lmntatlon ?11 the chmce of mediators
13 12

Staff have to. drlve to. other counties

. Credibility with judges
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Contract Mediators

Benefits

- Drawbacks

= VR VU

10.
11
112,
1 'medmtors .
: Secunty if prov1ded when n the

, courthouse - .
;Potennal to have 2 larger dlverse

13.

14,

Work on an as needed basis; schedule as

Aneeded
: Pay on services dehvered

Don’t have to pay for beneﬁts

‘Increase in ﬂex1b111ty to the court
» Oppoftumtles to specmhze ‘

Less bumout . :

Have control over contract medlator :
pool; can get rid ofpeople | o
Don’t have to provide space/supphes' '

(less fixed/overhead costs)

More variety and quality
Quality control (vs. volunteer)
High level of expenence
Parties have a 1m11ted ChOlCG of

med1at10n pool

Al

Cost -- not consistent across Circuits;

~ unequal amounts and how paid varies
. Contract structure is not uniform.
- Access -- who is eligible for services ’

Supervising lots of mediators

Creates more clerical work - sohedulmg,

- calling mediators -
~ Political interference on who gets-on the
list, work distribution, how you select or '

keep (or eliminate) people on the list
Limited choice — off a contractor list
Conflict -- doing other private |

mediations; soliciting other business . .
" Red tape/record keeping/statistics

TR

s
Ve
i
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Volunteer

Benefits = - o | Drawbacks

1. Cost - salary, fees, benefits 1. Tumover

2, Increase in perks ' 2. Lack of diversity =~ =

3. Largepool 3. May not like mediator .

4. Easier to control , 4. . Limited by population of volunteers &
5. Really commltted/motlvated to be there -other constraints =~ .

6. No conﬂlcts with parties (vs. staff | 5. . Difficult to motivate volunteers

' medlators) 6. High maintenance — cancellations and

7. Can match partles with specnahsts based f difficult to schedule -
' Less quahty/needy volunteers
_ Expect different treatment -
9. Less control over person/quality
10. Requires different management skills
11. Recruitment and retention issues -
12. Mayleave volunteer program to be a
. private mediator " '
13. Not fam1har w1th procedures -

on l}mque case needs” _ _
| 8. More flexibility — after hour services

(SN |

~ FeeStructures | - Beneﬁts .

Per Case. . - |- Predicable s Difficult to balance work
' |= EasyAccounting . yload .
»  Encourages quick resolution - _- ‘*‘? Unfair on complex cases '

Per Hour - - . " Paid for time/hours worked - | » . Could drag out case
3 . * Removes ethical dilemma . Unpredlctable
* Quality Me'diation , e Complex to administer .

] Changes incentives to settle
+ Extra bureaucracy to. ask
permission to continued

Per Session - =~ |+ Same as per case
L - . Another day; another. charge
. What is a session

Scheduling/length of sessioi;s’

Flat Contract Rate -~ |+ Predictability of budget

Report & Recommendations -- Mediation Programs ' Page 13




Fee Structures

Béneﬁts

Drawb a‘cks :

Free/Pro Bono

Saves costs

‘Community service/good

image/public relations

Very Committed -
. See volunteer list -

Parties don’t'invest -

o
!
i

Collection-mo:e difficult

Free (with
“combination after 1-2
hours)

Less stéff

Easy to administer

 Increases access for poor’,

. investment

Going too long
Lack-of value - no’

No commitment

 Free to specific .
income level

* More equitable
Better use of court resources. .

Increases access

Devalues profession-

- Competing with/antagomistic | -

to private sector

Easier to Justify with money

' .Market determines rate

Report & Recommendations -- Mediation Programs
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Party Pay " Benefits DraWbagksﬁ o
: Stt;uctures S § o
| Flat Rate per Party - Easier - +  Inequitable
(per session/fee) Know what have to pay — «  Difficult to deterrhine who
- o predictable : - will pay |
- § up front »  Dependency casés - difﬁdult‘ R
v _ o  to deterniine the parties” -
B 1:Sliding.Scale : " More equitable «  Time consuming :
B More accessible . Iﬁequitabla o
‘ ' - Difficult to administer- " . '
staff/people must dét’e'rmine»'»', e
- Easy to manipulate -
Hqui'ly Rate Know what paying for - ¥ ‘4 ‘Underestimate time
' R ' : Lo »# Not predictable -
< " May impact Mediétioﬁ
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