
Course Description for Strangulation: All Things Medical & All Things Legal for 
Judges and Court Staff 
 
Strangulation: All Things Medical. In this one-hour webinar designed specifically for Judges and 
Court Staff, Gael Strack, JD, and Casey Gwinn, JD,  will cover key medical terms; the medical 
signs and symptoms of strangulation; the seriousness and lethality of strangulation and 
suffocation assaults and the short and long term consequences of asphyxia for victims.  Gael 
and Casey will also share promising practices, national resources available at the Training 
Institute on Strangulation Prevention and leave plenty of time for questions and answers.   
  
Strangulation: All Things Legal. In this one-house webinar designed specifically for Judges and 
Court Staff, Gael Strack and Casey Gwinn will discuss strangulation laws, typical legal defenses, 
the identification of the dominant aggressor, recent case law and the use of experts in the 
courtroom.  Gael and Casey will also share promising practices, national resources available at 
the Training Institute on Strangulation Prevention and also leave plenty of time for questions 
and answers.   
 
Gael Strack and Casey Gwinn are attorneys and recognized as national experts in strangulation 
and founders of the Training Institute on Strangulation Prevention, a project the National 
Family Justice Center Alliance. They have authored numerous articles and manuals in 
strangulation, including the Domestic Violence Report in August/September 2014 which 
dedicated an entire issue to this subject.  To learn more about their work go to 
www.strangulationtraininginstitute.com. 
 
Casey Gwinn is the President of the National Family Justice Center Alliance. Casey served as the 
elected San Diego City Attorney for eight years. Prior to being the elected City Attorney, Casey 
founded the San Diego City Attorney’s Child Abuse and Domestic Violence Unit recognized by 
the National Council of Juvenile and Family Court Judges as a national model. Casey is the 
visionary behind the Family Justice Center model and has served on the U.S. Attorney General’s 
National Advisory Committee on Violence Against Women, the ABA’s Commission on Domestic 
violence and chaired the California Attorney General’s Task Force on Domestic Violence.  Casey 
is also the recipient of numerous awards and has authored many articles and books on the 
subject Family Justice Centers, Intimate Partner Violence and Children Exposed to Violence. 
 
Gael Strack is the Chief Executive Officer and Co-Founder of the National Family Justice Center 
Alliance and former Director of the San Diego Family Justice Center the inspiration for the 
President’s Family Justice Center Initiative. Gael is a former public defender, county council 
handling juvenile dependency matters and prosecutor.  She is the former President of the San 
Diego Domestic Violence Council and former commissioner of the ABA’s commission on 
domestic violence. She has received numerous awards, including San Diego Attorney of the 
year and was recognized by US Attorney General Eric Holder with the National Crime Victim 
Service Award for Professional Innovation in Victim Services. In her “spare time” she teaches 
law school at Cal Western School of Law on the subject of Domestic Violence and the Law.  

http://www.civicresearchinstitute.com/nfjca.html
http://www.strangulationtraininginstitute.com/
http://www.familyjusticecenter.org/documents/Gwinn%20Casey%20Bio%20Pic%202014.pdf
http://www.familyjusticecenter.org/documents/Strack%20Gael%20Bio%20Pic%202014.pdf
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Welcome to the Webinar! 
 

While waiting for the presentation to begin, please read the following reminders: 

 The presentation will begin promptly at 9:00 a.m. Pacific Time 

 If you are experiencing technical difficulties, email mehry@nfjca.org  

 To LISTEN to the presentation on your phone, dial (415) 655-0059 

       Access Code: 978-459-993 or listen on your computer speakers 

 Attendees will be muted throughout the presentation 

 To send questions to the presenter during presentation: 

• Click on “Questions” in the toolbar (top right corner) 

• Type your comments & send to presenter 

 There will be a Q & A session at the end of the presentation. 

 The presentation will be recorded & posted on http://strangulationtraininginstitute.com/ 

 Please complete the evaluation at the end of the presentation. We value your input.   

 

mailto:mehry@nfjca.org
http://strangulationtraininginstitute.com/
http://strangulationtraininginstitute.com/


©  Training Institute on Strangulation Prevention •  www.strangulationtraininginstitute.com  

 

 

Strangulation: All Things Legal – 

What Judges and Court Staff Need 

to Know 

 
Casey Gwinn, Esq.,  President 

Gael Strack, Esq., Chief Executive Officer 
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Your Presenters for Today 

 casey@nfjca.org  gael@nfjca.org 
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Thank you to the Office of State 

Courts Administrator  

Susan Proctor 

Office of Court Improvement,  

Office of State Courts Administrator 

proctors@flcourts.org  

 

Reminder CLE’s are available for 
attendees: CLE#15011705N 

CJE’s have been requested. 

mailto:proctors@flcourts.org
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Training Institute on Strangulation 

Prevention 

 Project of the Family 
Justice Center Alliance 

 Launched October 2011 

 Sponsored by the Office 
on the Violence Against 
Women 

 To provide Training and 
Technical Assistance 

 Fee-based and federally 
supported program 
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National Advisory Team 



Family Justice Center Alliance 
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8 

Overview 

 Last Webinar (All Things Medical) we 
covered: 

 Findings from 300 Strangulation Cases 

 Lethality and Use of Risk Assessment Tools 

 Medical Perspective - When They Survive 

 What we can learn from Fatal 
Strangulation 

 Understanding Traumatized Victims 
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Today’s Webinar 

 All Things Legal: 

 Documentation   

 The Law 

 Recent Case Law 

 The Defenses   

 Legal Aspects in Court 

 Use of Experts 

 Implementation  

 Best Practices & Resources 
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Florida Strangulation Law 

F.S.A. Section 784.041 (2007): 

  (2)(a) A person commits domestic battery by 
strangulation if: 

 Knowingly and intentionally, 

 Against the will of another, 

 Impedes the normal breathing or circulation of the blood 

 Of a family or household member, or 

 Of a person with whom he or she is in a dating relationship 

 So as to create a risk of or cause great bodily harm by 

 Applying pressure on the throat or neck of the other person or 

 By blocking the nose or mouth of the other person 

 This paragraph does not apply to any act of medical diagnosis, 
treatment or prescription which is authorized under the laws of 
this state. 
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The Challenge: 

 How do you know the victim was 
strangled or suffocated – if most victims 
have no visible injury? 

 How do you know if blood flow or air flow 
was impeded – if no one asks the right 
questions? 

 How do you know if you have a serious 
strangulation case in your courtroom – if 
no one has documented the evidence? 
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Near-Fatal Strangulation Cases 

 Petechiae 

 Loss of Consciousness 

 Urination 

 Defecation 
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Documentation Tools 
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Use of Forms is a Best Practice 

 The San Diego Police Department’s 
Domestic Violence reporting form is a 
“revolutionary sheet of paper.” 13 BYU 
Journal of Public Law 427 (1999). 
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Specialized  

Documentation Form 
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Minnesota Study re Felonies 

 More cases were prosecuted as felonies 
when: 

 Good description of the assault  

 Use of the word “strangulation”  

 Documentation of pain and/or injuries 

 Photos 

 Bottom line: Using the checklist of 
questions or documentation form resulted 
in identification of serious cases 
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Writing is Important 

Questions are Important 

Language is Important 
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“Choking” vs. “Strangulation” 
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What was the Method of 

Strangulation? 
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How much pressure was 

applied?    
 How long? 

 Did he grab the victim briefly? 

 Prolonged? 

 Repeated? 

 Continuous? 

 Increasing pressure?  

 How hard? 
 On a scale from 1 to 10 with 10 being the 

hardest, how much pressure do you think was 
applied? 
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How Painful? 

 Use the scale below to better 
estimate the level of the pain you are 
experiencing: 
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Once you know the method, look 

for injuries consistent with the 

method of strangulation 

 Carotid restraint: shoulders 

 One hand, C-clamp: neck 

 Two hands: neck, chest, behind the ear, 
jaw 

 Ligature  
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How do you know if 

someone lost  

consciousness? 



What did you see? 
 

Visual Changes 

Rossen Study 1942 
Red Wing, MN 

Acute Arrest of Cerebral 
Circulation in Man 

 

Thank you Mike Agnew 
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Factors  

Duration + Quantity +  Surface Area 

Medications + Age +  V Resistance   

Time to 
LOC 

Thank you Mike Agnew and Dr. Hawley 
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Unconsciousness 

 It’s not an on or off 
switch 

 It’s more of a dimmer 
switch 
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Where did it happen? 
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Where did it happen? 
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Legal Aspects of Near-

Fatal Strangulation 

Cases 
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Strangulation Laws 
 Alabama (2011) 
 Alaska (2005) 
 Arizona (2012) 
 Arkansas (2009) 
 California (2011) 
 Connecticut (2007) 
 Delaware (2010) 
 Florida (2007) 
 Georgia (2014) 
 Hawaii (2006) 
 Idaho (2005) 
 Illinois (2009) 

 Indiana (2006) 
 Iowa (2012) 
 Louisiana (2007) 
 Maine (2012) 
 Maryland (Sexual Assault 

Only) 
 Massachusetts (2014) 
 Michigan (2013) 
 Minnesota (2005) 
 Mississippi (2010) 
 Missouri (2000) 
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Strangulation Laws Continued 

 Nebraska (2004) 
 Nevada (2009) 
 New Hampshire (2010) 
 New York (2010) 
 North Carolina (2004) 
 Oklahoma (2004) 
 Oregon (2003) 
 Rhode Island (2012) 
 South Dakota (2012) 

 Tennessee (2011) 
 Texas (2009) 
 Vermont (2006) 
 Virginia (2011) 
 Washington (2007) 
 Wisconsin (2008) 
 Wyoming (2011) 
 Federal Assault Statute 

(2013) 
 Pending/Proposed: 

 New Mexico 
 Ohio 
 Kansas 
 Kentucky 
 Maryland (proposed leg. to fall under assault 

statute, in addition to current SA statutes).  
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Florida Strangulation Law 

F.S.A. Section 784.041 (2007): 

  (2)(a) A person commits domestic battery by 
strangulation if: 

 Knowingly and intentionally, 

 Against the will of another, 

 Impedes the normal breathing or circulation of the blood 

 Of a family or household member, or 

 Of a person with whom he or she is in a dating relationship 

 So as to create a risk of or cause great bodily harm by 

 Applying pressure on the throat or neck of the other person or 

 By blocking the nose or mouth of the other person 

 This paragraph does not apply to any act of medical diagnosis, 
treatment or prescription which is authorized under the laws of 
this state. 
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Florida Supreme Court 

 The Florida Supreme 
Court has ruled that 
strangulation of a 
conscious victim 
transforms a murder into 
a death penalty offense 
because it is per se 
“heinous, atrocious and 
cruel.”  Johnson v. State, 
969 So.2d 938, 956-957 
(Fla. 2007). 

 

 Strangulation is cruel act, 
with far-reaching 
consequences. “The 
particular cruelty of the 
offense and its potential 
effects upon a victim both 
physically and 
psychologically, merit its 
categorization and a 
ranked felony offense…” 
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VAWA 2013 

 Gave tribal governments jurisdiction to 
prosecute non-natives for DV. 

 Made strangulation/suffocation a felony.  

 Strangulation is defined as “intentionally 
knowing, or recklessly impeding the normal 
breathing or circulation of the blood of a person 
by applying pressure to the throat or neck, 
regardless of whether that conduct results in 
any visible injury or whether there is any intent 
to kill or protractedly injure the victim” 
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Published in the DV Report August 
2014 

Review of National Case 

Law 
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Experts: Law Enforcement 

 Detective’s Testimony that Strangulation Does 
not Necessarily Result in External, Physical 
Injury Relevant (State v. Supino, No. A08-64, 
2009 WL 1515255, *1 (Minn. Ct. App. 2009)). 

 Officer’s Testimony Admissible Regarding 
Strangulation Signs and Symptoms (Carter v. 
State, 235 P.3d 221 (Alaska Ct. App. 2010)). 

  Detective Qualified to Testify about Bruising in 
the Context of Strangulation Even if Not Medical 
Expert (State v. Battle, 415 S.W.3d 783 (Mo. Ct. 
App. 2013)).  
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Experts: Medical  

 Nurse’s Non-Percipient Expert Testimony 
on Domestic Violence and Strangulation 
Properly Admitted (State v. Cox, 842 
N.W.2d 822 (Neb. Ct. App. 2014)). 

 Doctor Without Formal Strangulation 
Training Qualified to Opine about 
Strangulation Injuries (State v. Delgado 
303 P.3d 76 (Ariz. Ct. App. 2013)).  
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Defendant Denied Self Defense 

Instruction  
 Defendant claims he choked Victim in self-

defense and burned her by accident. Crudup 
was not entitled to self-defense instructions on 
either claim.  

 Crudup used deadly force in choking Victim 
unconscious. 

 “Deadly force ... cannot be used to repel simple 
assault or battery.”  

 (State v. Crudup, 415 S.W.3d 170 (Mo. Ct. App. 
2013)).  
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Evidence to Support 

Strangulation 

 Evidence of a “sore throat” due to 
strangulation assault is circumstantial 
evidence that supports a finding of 
“traumatic condition” (People v. Romero, 
No. B217891, 2011 WL 322393, *1 (Cal. 
Ct. App. 2011)). 
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Serious Physical Injury 

 Choking someone into  unconsciousness 
inherently creates a substantial risk of 
death.  

 Defendant’s Self Defense Argument Not 
Warranted (State v. Crudup, 415 S.W.3d 
170 (Mo. Ct. App. 2013)).  
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Sentencing 

 Strangulation and Rape Deemed Separate 
Conduct to Support Multiple Convictions 
(State v. Tannreuther, No. CA2013–04–
062, 2014 WL 10785, *1 (Ohio Ct. App. 
2014)). 
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Strangulation Defined 

 Detailed Case Law Example Noting 
Strangulation Lethality and Injuries and 
Legislative Intent (People v. Figueroa 968 
N.Y.S.2d 866 (N.Y. City Ct. 2013)).  
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Typical Defenses 
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Self-Defense 
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Self-Inflicted Injuries 

 She lied. 

 Injuries are self-
inflicted. 

 It’s a set up.  

 Jealous of the new 
girlfriend. 
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Autoerotic Asphyxia 

 Autoerotica  
 

 Sexual asphyxia during 
solo masturbation 

 Evidence of a ligature 
mark 

 Look for evidence at 
the scene 

 Ligature set ups: 
ropes, chains, 
blindfolds, and gags 
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Consent 

 Asphyxiation applied 
or monitored by 
sexual partner  
 She likes sex that 

way 

 Bondage 

 “Choke holding” 
during intercourse    
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New York Case – Sex 

strangulation 
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How do you know if a case raises 

issues of consensual sexual 

behavior?  

 The presence of sexually stimulating 
paraphernalia: vibrators, dildos, and 
pornographic magazines 

 Books on subject 

 The presence of bondage or complex ligature 
arrangements: ropes, chains, blindfolds, and 
gags 

 History.  Repeated use of special fantasy 
items and objects 

 The use of feminine attire or cross-dressing 
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The Trial  
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What are the Legal Issues at 

Trial? 

 Witness Intimidation 

 Forfeiture by Wrongdoing 

 Use of Experts 
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Crawford v. Washington 

124 S. Ct. 1354 (March 8, 2004) 
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Forfeiture by wrongdoing 

 Defendant forfeits the right to object if victim is 
unavailable because of his actions, threats, 
intimidation, harassment. 

 

 Intimidation happens in every case but how 
to prove it? 
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10 Years Later: Totality of the 

Circumstances 
 Who initiated the contact? 

 Did the declarant make the statement to a friend 
or family member as opposed to a police officer 
or other government agent? 

 Was the declarant in police custody at time he 
or she made the statement? 

 Was the abuser in police custody at the time the 
victim made the statement?  

  Did the declarant reasonably think that the 
statement would be used at trial? 
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10 Year Later: Totality of the 

Circumstances 
 Were the statements made in response to 

structured questioning or simply trying to 
determine if there was still an emergency or 
need for medical attention? 

 What was the demeanor of the declarant? 

 What was the goal of the statement – protection 
or prosecution? 

 How much time has elapsed from the assault to 
the time of the statement?  
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Witness Intimidation Book 

 Lessons learned from San 
Diego, CA; Knoxville, TN; 
and Duluth, MN 

 Excellent Chapter on Trial 
Strategies  

 Go to 
www.aequitasresource.org  

 

http://www.aequitasresource.org
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The Use of Experts 
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Expert Testimony 

  Federal Rule of Evidence 702 

 “If scientific, technical or other specialized 
knowledge will assist the trier of fact to 
understand the evidence or to determine a 
fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training 
or education, may testify thereto in the form 
of an opinion or otherwise.  
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Developing your Local Expert 

 Emergency room physician - Specialist 

 Medical Examiner  

 Certified Forensic Pathologist 

 Forensic/SANE nurse 

 Paramedic 

 DV Detectives/Law enforcement officers 

 YOU CAN BE AN EXPERT 

 Adding Strangulation to DV Experts 
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Jean Jordan’s Transcript 
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Investigator Mike Wallace 

Shasta District Attorney’s Office 
 Provided trainings to 

local professionals 

 All DA Investigators 
and FJC Staff have  
watched on-line 
course  

 Created a great 
sample CV 

 Testified 4 times, 
subp’d 12; most plead 
guilty 
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Other Legal 

Considerations 
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Bail Considerations (California)  

 What is the bail amount for strangulation in your 
state? 

 How does it get set? Bail Schedule? 

 When setting, reducing or denying bail, the 
court must consider: 

 Safety of public and victim 

 Attempts of victim to leave or terminate relationship  

 Safety of the victim’s family 

 Including unborn child 

 



©  Training Institute on Strangulation Prevention •  www.strangulationtraininginstitute.com  

What Not to Do: 
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Plea Bargains – The Courtroom is 

where Justice Keeps its Promise – 

Lt. Mark Wynn (ret.)  
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Sentencing – California Rules of 

Court 4.410 

 Objectives: 

 Stop the violence 

 Protect the victim, children and family  

 Protect the general public 

 Hold the batterer accountable for the conduct 

 Provide restitution to the victim 

 Rehabilitate the batterer 

 Uphold legislative intent to treat domestic 
violence as a serious crime 
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Sentencing – California Rules of 

Court 4.410 

 Considerations of the crime: 

 Viciousness and callousness  

 Use of weapon 

 Victim particularly vulnerable 

 Planning, sophistication or premediation 

 Took advantage of position of trust or 
confidence to commit the offense 
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New Federal Sentencing 

Guidelines 
 Testimony and data also indicated that cases of 

strangulation and suffocation often involve other 
bodily injury to a victim separate from the 
strangulation and suffocation. Congress 
specifically addressed strangulation and 
suffocation in the domestic violence context, and 
testimony and data indicated that almost all 
cases involving this conduct occur in that 
context and that strangulation and suffocation is 
most harmful in such cases” 

 79FR25996, doc No. 2014-10264 
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Key is Implementation 

 Criminal Cases 

 Bail? Bail Conditions?  

 Ordering a Stay away Order? 

 Plea bargains? 

 Probation revocation hearings? 

 Sentencing? 

 Civil Cases 

 Protection Orders? 

 Child Custody? 
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How to Find our 

Materials 
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Handouts: How to Find Them 
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Download Course Materials  

 From homepage, go 
to “Resources” 

 Select “Library” 

 Select “Basic Course 
Materials” 

 Part II - All Things 
Legal - Florida Judicial 
Training – April 2015” 
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Alliance Publishes New  Manual in 

2013! 
IPV Strangulation 
Crimes 
 IPV Strangulation Crimes 

Manual – Developed by the 
National Family Justice 
Center Alliance/Training 
Institute on Strangulation 
Prevention 

 In Partnership with the 
California District Attorneys 
Association  

 Manual includes chapters on 
advocacy, investigations, 
prosecution, and legislation, 
among other topics  
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Alaska Strangulation Manual 

New Chapters 

 Children 

 Elders 

 Community Based 
Advocacy 
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Thank you Kelly Weisberg 
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http://www.civicresearchinstitute.
com/nfjca.html  

Electronic Link to the 

Domestic Violence 

Report 

http://www.civicresearchinstitute.com/nfjca.html
http://www.civicresearchinstitute.com/nfjca.html
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New Alliance Fact Sheet 
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Training Bulletin for Judges – 

Judge Pendleton, Minnesota 
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IACP Resolution 2014 

 Increasing Awareness 
of the Lethality of 
Intimate Partner 
Violence 

 Strangulation is a 
felony or attempted 
homicide 

 Support training,  
documentation forms, 
legislation and MDT 
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Free On Line Training for the 

First Responder – or ANYONE!  
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DVD on Strangulation 
www.familyjusticecenter.org 
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Upcoming August Institute 
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Thank You  
In memory of Casondra Stewart  & Tamara Smith 

 



Casey Gwinn, JD 
President 

Family Justice Center Alliance 
Phone: (888) 511-3522 

Casey@nfjca.org 
 

 
 
 
 

 
 
Casey Gwinn, J.D. serves as the President of the National Family Justice Center 
Alliance. Casey has been recognized by The American Lawyer magazine as one of the 
top 45 public lawyers in America.  
 
Casey served for eight years as the elected City Attorney of San Diego from 1996 to 
2004. Prior to entering elected office, Casey founded City Attorney’s Child Abuse and 
Domestic Violence Unit, leading the Unit from 1986 to 1996 – prosecuting both 
misdemeanor and felony cases. In 1993, the National Council of Juvenile and Family 
Court Judges recognized his Child Abuse/Domestic Violence Unit as the model 
domestic violence prosecution unit in the nation. During Casey’s tenure, the Unit's work 
was honored for playing a major role in the 90 percent drop in domestic violence 
homicides in the City of San Diego over the last twenty years. San Diego now has the 
lowest domestic violence homicide rate of any major city in the nation. In 1986, Casey 
co-founded the San Diego Task Force on Domestic Violence. In 1991, he founded the 
San Diego Domestic Violence Council.  
 
In 2002, Casey saw his vision of a comprehensive, “one stop shop” for services to 
victims of family violence become a reality in San Diego. In partnership with former San 
Diego Police Chief David Bejarano and current Chief Bill Lansdowne, he led the effort to 
open the nationally acclaimed San Diego Family Justice Center. The Family Justice 
Center opened its doors in downtown San Diego on October 10, 2002.  
 
In January, 2003, Casey and the San Diego Family Justice Center were profiled on the 
Oprah Winfrey Show as leading the way for other communities in its coordinated 
approach to co-locating services for victims of domestic violence, child abuse, elder 
abuse, and sexual assault. In October, 2003, President George W. Bush announced a 
national initiative to begin creating Family Justice Centers across the country and asked 
Casey to provide leadership to the effort. Casey currently oversees a national technical 
assistance team that supports all existing and developing Family Justice Centers in the 
United States and around the world, speaks in communities across America, and 
provides leadership to the YWCA of San Diego County.  
 
Casey also serves on the Board of the YWCA of San Diego County which manages the 
Becky’s House shelter, transitional, and affordable housing programs for victims of 
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domestic violence and their children and programs for homeless women and families, 
legal services for domestic violence victims, after school programs, a city school for 
children housed in shelter, and other social service and support programs for women 
and children. He is currently focused on assisting in redeveloping the YWCA’s historic 
downtown building at 10th and C to create a unique 55,000 square foot building full of 
services for women, children, and families.  
 
Casey has served on the U.S. Attorney General’s National Advisory Committee on 
Violence Against Women and the American Bar Association Commission on Domestic 
Violence. He chaired the California Attorney General’s Task Force on Domestic 
Violence (See the report at www.safestart.org). He also served on the congressionally 
created Department of Defense task force, studying the handling of family violence 
throughout the Department of Defense. He has authored a host of articles on domestic 
violence and has authored two books on the Family Justice Center movement and co-
authored two more. The first book entitled “Hope for Hurting Families” calls for the 
creation of Family Justice Centers across America to help hurting and violent families. 
His second book, co-authored with Gael Strack, was released in April 2007, “Hope for 
Hurting Families II: How to Start a Family Justice Center in Your Community.” The first 
two books are available at www.familyjusticecenter.org. Gael and Casey authored a 
third on-line book, published in Arabic, focused on developing co-located service 
centers in the Middle East (www.familyjusticecenter.org/ebook). Casey’s newest book, 
“Dream Big: A Simple, Complicated Idea to Stop Family Violence” was published in 
2010 by Wheatmark and is available at www.amazon.com and many other retail outlets.  
 
Casey has received many local and national awards, including the L. Anthony Sutin 
Civic Imagination Finalist Award, Stephen L. Lewis Lecturer of Merit Award from the 
National College of District Attorneys, the San Diego Domestic Violence Council’s 
Lifetime Achievement Award, the Women’s International Living Legacy Award, the 
Men’s Leadership Forum Hometown Hero Award, Sharp Healthcare’s Excellence in 
Education Award, the San Diego Press Club’s Diogenes Award, the San Diego 
Mediation Center’s Peacemaker Award, the San Diego Ecumenical Council’s Christian 
Unity Award, Lifetime Television’s Times Square Salute Award, Advocate of the Year 
Award presented on Disability Independence Day from the disabled community in San 
Diego, the California Peace Prize from the California Wellness Foundation, New York’s 
Abely Award for Leading Women and Children to Safety, and the Avon Foundation’s 
Community Advocate of the Year Award.  
One of Casey’s great personal passions is Camp HOPE, the unique camping initiative 
he founded at the San Diego Family Justice Center. Camp HOPE is the first specialized 
camp in America focused exclusively on children exposed to domestic violence.  
 
Casey and his wife, Beth, have three grown children: Kelly; Karianne; and Chris.  
 
Casey is an honors graduate of Stanford University and UCLA School of Law. 
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The Honorable Patti B. Saris, Chair 
United States Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

Dear Chief Judge  

On behalf of the U.S. Department of Justice, we submit the following comments 
regarding the proposed amendments to the federal sentencing guidelines and issues for comment 
published in the Federal Register on January  2014. We thank the members and staff of the 
Commission for being responsive to many of the Department's sentencing policy priorities this 
amendment year and for working hard to address all of the guideline issues under consideration. 
We look forward to continuing our work with the Commission during the remainder of the 
amendment year on all of the published amendment proposals. 
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U.S. DEPARTMENT OF JUSTICE VIEWS ON T H E PROPOSED AMENDMENTS TO 
T H E F E D E R A L SENTENCING GUIDELINES AND ISSUES FOR COMMENT 
PUBLISHED BY T H E U.S. SENTENCING COMMISSION IN THE F E D E R A L 

R E G I S T E R ON JANUARY 17, 2014. 

1. Circuit Conflict Involving the Interpretation of  

The Sentencing Commission proposes two options for resolving two separate circuit 
conflicts relating to proceedings under   §   when the defendant was convicted of 
an offense carrying a mandatory minimum sentence but nonetheless received a sentence below 
the mandatory minimum at the original sentencing after providing substantial assistance to the 
government in the investigation or prosecution of another person.1 As the  is well 
aware, there have been many such §   proceedings following the retroactive application of 
the guideline amendments implementing the Fair Sentencing Act.2 

Section   provides that in applying a retroactive guideline amendment 
reducing an applicable guideline range, a defendant who originally received a reduced sentence 
by virtue of substantial assistance may be given a further reduced sentence comparably lower 
than the amended guideline range? This makes good sense as a policy because it allows for 
proportionate decreases reflecting an important mitigating factor, namely providing substantial 
assistance. Two circuit splits, though, have emerged over what is the amended guideline range 
in different circumstances. The differing interpretations stem from differing views over the 
operation of §5Gl.l(b),  which specifies that a mandatory minimum sentence trumps an 
otherwise applicable guideline range i f the top of the range falls below the mandatory minimum.4 

We appreciate the Commission's willingness to resolve these circuit conflicts. In our 
view, either solution, Option 1 or Option 2, wi l l improve the current situation by resolving the 
conflict. We believe Option  though, which permits a defendant whose amended  range 

Proposed Amendments to the Sentencing Guidelines, Amendment 1B1.10, January 17, 2014, available at 
 

 Amendment 759 applied Amendment 750, which reduced sentences for certain crack cocaine offenses pursuant to 
the Fair Sentencing Act of  retroactively. USSG Appendix C, Vol I I I ,  available at 

 

 USSG §    " I f the term of imprisonment imposed was less than the term of imprisonment provided 
by the guideline range applicable to the defendant at the time of sentencing pursuant to a government motion to 
reflect the defendant's substantial assistance to authorities, a reduction comparably less than the amended guideline 
range determined under subdivision (1) of this subsection may be appropriate." 

 "Where a statutorily required minimum sentence is greater than the maximum of the applicable guideline range, 
the statutorily required minimum sentence shall be the guideline sentence." USSG §5Gl.l(b). 
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falls below a mandatory minimum sentence to receive a proportionate sentence reduction 
notwithstanding the "trumping" mechanisms of Chapter 5, Part G, is the better choice. 

In our view, the guidelines as amended in  clearly foreclosed this better result, and 
cases such as the Third Circuit's decision in Savani strained to  ambiguity in the guideline 
application rules.5 Nonetheless, the sentiment and policy underlying those decisions has 
persuasive weight: that a defendant who provided substantial assistance is entitled to 
consideration for a reduced sentence from the applicable guideline range without respect to any 
mandatory minimum. 

The correct application of sentencing law requires a district court that has granted a 
§  3553(e) motion for a reduced sentence to consider the properly calculated §2D1.1  range when 
determining the appropriate sentence. We think the court should do the same when the range is 
reduced pursuant to a retroactively applied guideline. Allowing relief with reference to the 
applicable guideline range in substantial assistance cases is consistent with the general policy 
embodied in   1.10, as adopted in  that prohibits a reduction below the amended 
guideline range - even i f the original sentence was lower due to a departure or variance - but 
provides an exception allowing a reduction below the amended guideline range proportionate to 
a substantial assistance departure previously granted to the defendant. That exception recognizes 
the propriety of assuring a benefit for substantial assistance to achieve appropriate 
proportionality. 

While the courts have struggled with interpreting the amended guideline range as defined 
under provisions of the current guidelines, we believe the correct policy is fairly clear and the 
guidelines should be amended to reflect that policy. A l l of the applicable cases involve 
defendants who have provided substantial assistance in the investigation of another. As such, 
under § 3553(e), those defendants are not subject to any mandatory  minimum, regardless of the 
instructions for, and order of, application of the Guidelines Manual. Putting aside those existing 
instructions, the correct policy - for proportionality reasons and to properly account for 
substantial assistance - is to permit a reduction from the applicable guideline range without 
regard to any mandatory minimum {since the defendant is not subject to any mandatory 
minimum) to reflect the assistance provided in relation to the defendant's individual culpability. 
To do otherwise wi l l leave some substantial assistance unaccounted for and create unwarranted 
disparities in sentencing. We think Option 1 reflects that better policy and should be 
adopted. 

 United States v. Savani, 733 F.3d 56, 66-7 (3rd Cir.  

 



2. Implementation of the Violence Against Women Reauthorization Act 

President  signed the Violence Against Women Reauthorization Act of  
("VAWA  into law on March 7 th,  marking a historic day in our nation's effort to 
reduce domestic and sexual violence. The Act reauthorizes and expands successful programs 
that address violence against women across the country, includes important new law 
enforcement authorities, and through various provisions, defends the rights of all victims and 
survivors of domestic and sexual violence. 

Because of the nature of federal jurisdiction, the federal criminal justice system's role in 
fighting violence against women is focused significantly in Indian Country.6 Both Congress and 
the Justice Department recognize that violence against Native women has reached epidemic 
rates. Recently, a Centers for Disease Control and Prevention survey found that 46 percent of 
Native American women have experienced rape, physical violence, and/or stalking by an 
intimate partner in their lifetime. VAWA  closes jurisdictional gaps that had long 
compromised American Indian women's safety and access to justice. 

To give the Commission some context related to its work on the guidelines for domestic 
and sexual violence, we first lay out some of the Department's ongoing efforts to ensure public 
safety in Indian Country and specifically to address domestic and sexual violence. We then 
address the guideline issues facing the Commission in implementing the new law nationwide. 

I . Making Native America Safer 

The Justice Department has long been concerned about the high rate of crime occurring 
in Indian Country - in particular the high rate of violence against women - and this 
Administration has launched focused initiatives alongside our tribal law enforcement partners to 
stem this tide. Since 2009, the Department has pursued an aggressive strategy consisting of law 
enforcement action, prosecution, grant funding, training, technical support, and collaboration 
with tribal partners that is showing some genuine success. For example, the Department's 
renewed commitment to the vigorous prosecution of federal crimes in Indian Country has 
resulted in a more than 50 percent increase in the number of Indian Country prosecutions by 
United States Attorney's Offices nationwide over the past four years. We recognize, though, that 
an increase in federal arrests and convictions alone cannot solve the public safety challenges on 
the reservations. That is why we have augmented our enhanced law enforcement focus with 
critical support for tribal criminal justice institutions. 

A. Establishing Unprecedented Levels of Cooperation 

Improving public safety in Indian Country poses unique challenges because of 
geography, varying tribal cultures, and many other factors. These challenges demand the use of 

 "Indian Country" is the legal term used to describe reservations and other lands set aside for Indian use, such as 
Indian allotments and lands held in  for Indians or Indian tribes.   §   
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all existing authorities to strengthen capacity at every level of the criminal justice system through 
close cooperative ties between federal, state, local, and tribal governments and between 
governments and the community. 

Since taking office, Attorney General Holder has consistently emphasized that combating 
violent crime in Indian Country and fostering safe communities is a top priority of the 
Department of Justice. In early  each United States Attorney's Office with responsibilities 
in Indian Country was required to draft and implement a district-specific operational plan to 
formalize its strategy for consulting and working with tribal, state, and local law enforcement, 
prosecutors, and other leaders, to improve public safety in Indian Country. For example, 
beginning in  United States Attorney for the District of Montana Mike Cotter began 
convening bi-monthly meetings with the federal prosecutors assigned to each reservation, the 
tribal prosecutors for the reservation, and tribal and federal law enforcement officers. During 
these meetings, cases arising on a particular reservation during the preceding two-week period 
are discussed, and a joint decision is made concerning which jurisdiction - federal or tribal or 
both - wi l l prosecute a particular case. This close communication ensures that serious Indian 
Country crimes are appropriately investigated and that the decision as to whether a matter wi l l  
charged in federal court or tribal court is fully informed. 

Nationwide, federal Indian Country caseloads have increased from 1,091 criminal cases 
filed in fiscal year (FY) 2009, to 1,138 in FY 2010, to 1,547 in FY  and to 1,677 in FY 

 These results are the product of the Department's renewed focus on leveraging 
partnerships with tribal, local, state, and federal partners to address violent crime. In North 
Dakota, the operational plan and  strategy developed by United States Attorney Tim 
Purdon combine enhanced enforcement of federal criminal laws and greater collaboration with 
support for viable crime prevention programs and efforts to build a sustainable offender reentry 
program. The plan has been in place for almost three years and has resulted in unprecedented 
levels of communication and collaboration between the U.S. Attorney's Office and the tribes in 
North Dakota as well as a large increase in the number of Indian Country prosecutions by the 
U.S. Attorney's Office. 

Also contributing to the increase in prosecutions is the Department's enhanced Tribal 
Special Assistant U.S. Attorney  program. Tribal  are tribal prosecutors who 
are "cross-deputized" and able to prosecute crimes in both tribal court and federal court as 
appropriate. These Tribal SAUSAs are able to strengthen tribal governments' role in fighting 
Indian Country crime and improve U.S. Attorney coordination with tribal law enforcement 
personnel. 

In  the Office on Violence Against Women augmented the existing Tribal SAUSA 
program through awards to four tribes in Nebraska, New Mexico, Montana, North Dakota, and 
South Dakota. The goal of the Tribal SAUSA program is for every prosecutable crime of 

 Indian Country Investigation and Prosecution Report  for Calendar Years (CYs) 2011 and 2012 at 
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intimate partner violence to be pursued in federal court, tribal court, or both. This program has 
shown promising and tangible results.8 

The work of Tribal SAUSAs can also help to accelerate implementation of the Tribal 
Law and Order Act of  by addressing the broader need for skilled, committed prosecutors, 
be they AUSAs or Tribal SAUSAs, working on the ground in Indian Country. Recognizing the 
potential and importance of ensuring adequate staffing, Attorney General Holder announced in 
November the creation of a new fellowship within the Attorney General's Honors Program - the 
Attorney General's Indian Country Fellowship - to inspire and train the next generation of 
prosecutors to serve in Indian Country. This fellowship wi l l create opportunities for highly 
qualified law school graduates to spend three years working on Indian Country cases, primarily 
in U.S. Attorneys' Offices, developing a pool of attorneys with deep experience in Federal 
Indian law, tribal law, and Indian Country issues. 

Our efforts to increase collaboration and communication between U.S. Attorney's Offices 
and our tribal partners have also strengthened the bond of trust between federal and tribal 
investigators, prosecutors, other criminal justice personnel, and localities and have made Indian 
Country communities safer as a result. In an effort to move forward the government-to-
government relationships between the Department and sovereign tribes even more, the 
Department is in the process of adopting a new Statement of Principles to guide all of the actions 
we take in working with federally-recognized Indian tribes. This proposed Statement wil l codify 
our determination to serve as a partner in fighting crime and enforcing the law in Indian 
Country. It wi l l also memorialize our commitment to Indian tribes, serving as a blueprint for 
reinforcing relationships, reforming the criminal justice system and aggressively enforcing 
federal criminal laws and civil rights protections. 

The Statement of Principles wi l l be meaningful only to the extent that it is crafted in 
consultation with tribal leaders. In order to gain the benefit of their insights, expertise, goals, and 
aspirations, we have posted the document on our website9 and have shared it directly with the 
leaders of all 566 federally-recognized tribes. We plan to hold consultations with tribal leaders 
over the next several months so that we are in a position to finalize and publish the Statement 
this year and in doing so, establish a set of core principles by which we can chart our future 
course. 

This past November in the District of North Dakota, non-Indian Tracy Peters was convicted of assaulting a Native 
woman with whom he had a relationship on the Standing Rock Sioux reservation. In U.S. v. Marcus Flying Horse, 
an enrolled member of the Standing Rock Sioux reservation and a repeat domestic-abuse offender was sentenced to 
two years and three months in federal prison, followed by three years of supervised release, for assault by a habitual 
offender. Both of these cases were prosecuted by a Tribal SAUSA working in partnership with the United States 
Attorney's Office. 

  

- 7 -



B. Combating Domestic Violence 

The fight against domestic violence in Indian Country has been an especially important 
priority for the Department of Justice. VAWA  strengthens federal domestic violence 
offenses and the federal assault statute - a statute frequently used in Indian Country intimate-
partner violence crimes. It also contributes to tribal self-determination by recognizing that tribes 
have full  jurisdiction to issue and enforce protection orders involving any person -  or 
non-Indian -  matters arising anywhere in Indian Country or otherwise within the tribe's 
authority. These provisions were first proposed and have long been championed by the 
Department. 

VAWA  represents a historic step forward for tribal sovereignty and jurisdiction. It 
recognizes the tribes' inherent power to exercise "special domestic violence criminal 
jurisdiction" over those who commit acts of domestic violence or dating violence or violate 
certain protection orders in Indian Country, regardless of their Indian or non-Indian status. 
While this jurisdictional provision of the new law takes effect on March 7,  VAWA  
also authorizes a voluntary "Pilot Project" to allow tribes to begin exercising this jurisdiction 
sooner. Just last month, the Associate Attorney General granted three tribes' Pilot Project 
requests, and they wil l soon begin exercising this criminal jurisdiction. We look forward to 

 to assist these and other tribes with the implementation of this important law. 

I I . Implementing VAWA  in the Sentencing Guidelines 

The two primary statutes governing federal criminal jurisdiction in Indian Country are 
  §§   and  Section  known as the Major Crimes Act, gives the federal 

government jurisdiction to prosecute certain enumerated offenses, such as murder, manslaughter, 
rape, aggravated assault, and child sexual abuse, when they are committed by Indians in  
Country. Section  known as the General Crimes Act, gives the federal government 
jurisdiction to prosecute all crimes committed by non-Indians against Indian victims in Indian 
Country. Section  also grants the federal government jurisdiction to prosecute some crimes 
by Indians  non-Indians, although that jurisdiction is shared with tribes, and provides that 
the federal government may not prosecute an Indian who has been punished by the local tribe. 
To protect tribal self-government, section  specifically excludes non-major crimes between 
Indians, which fall under exclusive tribal jurisdiction. The federal government also has 
jurisdiction to prosecute federal crimes of general application, such as drug and financial crimes, 
when they occur in Indian Country, unless a specific treaty or statutory provision provides 
otherwise. Certain domestic violence and stalking offenses, commonly referred to as "the 
Violence Against Women Act Crimes"   §§   are also crimes of general 
application. This means that the status of the defendant and victim as Indian or non-Indian is 
irrelevant. U.S. Attorney's Offices can prosecute these felony domestic violence and stalking 
crimes when committed in Indian Country i f the statutory elements are met. On a limited 
number of reservations, the federal criminal responsibilities under sections  and  have 



been ceded to the States under "Public Law 280" or other federal laws. The federal assault 
statute  U.S.C. §   is used for prosecuting cases of domestic and sexual violence where 
there is federal jurisdiction pursuant to either the Major Crimes Act or the General Crimes Act. 
Therefore, any changes made to the sentencing guidelines for either  (Aggravated 
Assault) or §2A2.3  (Minor Assault) wi l l apply to both Indian and non-Indian defendants. 

A. Proposed Changes to §2A2.2,  Aggravated Assault 

Law enforcement is only recently learning what survivors of  strangulation have 
known for years: "Many domestic violence offenders and rapists do not strangle their partners to 
ki l l them; they strangle them to let them know they can ki l l them - any time they  There 
are clear reasons why strangulation assaults, particularly in an intimate partner relationship, 
should be a separate felony offense and taken extremely seriously at sentencing: 

•  Strangulation is more common than was once realized. Recent studies have shown that 
34 percent of abused pregnant women reported being "choked." In another study, 47 
percent of female domestic violence victims reported being "choked."13 

•  Victims of multiple non-fatal strangulations "who had experienced more than one 
strangulation attack, on separate occasions, by the same abuser, reported neck and throat 
injuries, neurologic disorders and psychological disorders with increased frequency."14 

•  Almost half of all domestic violence homicide victims have experienced at least one 
episode of strangulation prior to a lethal or near-lethal violent incident. Victims of one 
episode of strangulation are over six times more likely to be a victim of attempted 

Federal jurisdiction was ceded under Public Law 83-280, 18 U.S.C. §   which required six states to assume 
jurisdiction over Indian Country crimes and divested the federal government of jurisdiction to prosecute under the 
Major and General Crimes Acts in those areas. The Act also gave other states the option to assume that jurisdiction. 
Congress has also passed a variety of tribe-specific statutes providing for a similar framework of state jurisdiction 
over crimes in those locations. The federal government retains jurisdiction to prosecute generally applicable 
offenses in P.L. 83-280 areas. 

 Casey Gwinn, Strangulation and the Law, in THE INVESTIGATION AND PROSECUTION OF STRANGULATION CASES, 

5, 5 (Training  on Strangulation Prevention &  Dist. Att'ys Assoc. eds. 2013). 

 Linda Bullock, et  Abuse Disclosure in Privately and Medicaid Funded Pregnant Women,  JOURNAL OF 

MIDWIFERY & WOMEN'S HEALTH, 361, 366 (2006). 

 Carolyn Block, The Chicago  Health Risk Study:  of Serious Injury or Death in Intimate Violence, A 
Collaborative Research Project 236, (Illinois Criminal Justice Information Authority ed.) (2000). 

 Donald J. Smith, Jr. et al., Frequency and Relationship of Reported Symptomology  Victims of Intimate Partner 
Violence: The Effect of Multiple Strangulation Attack, 21 J. EMERGENCY  323, 325-26 (2001). 
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homicide by the same partner, and are over seven times more likely of becoming a 
homicide victim at the hands of the same partner.15 

Even given the lethal and predictive nature of these assaults, the largest non-fatal 
strangulation case study ever conducted ("the San Diego Study") found that most cases 
lacked physical evidence or visible injury of strangulation - only  percent of the 
victims had a photograph of sufficient quality to be used in court as physical evidence of 
strangulation, and no symptoms were documented or  in 67 percent of the 
cases.16 

The San Diego Study found major signs and symptoms of strangulation that corroborated 
the assaults, but often only minor visible external injury.17 

1  

Loss of consciousness can occur within 5-10 seconds, and death within 4-5 minutes. 
The seriousness of the internal injuries, even with no external injuries, may take a few 
hours to be appreciated, and death can occur days later.19 

Because most strangulation victims do not have  external injuries, strangulation 
cases are frequently minimized by law enforcement, medical advocacy, mental health 
professionals, and courts.20 

Even in fatal strangulation cases, there is often no evident external injury (confirming the 
findings regarding the seriousness of non-fatal, no-visible-injury strangulation assaults). 

Non-fatal strangulation assaults may not  the elements of other serious assaults due to 
the lack of visible injury. Studies are confirming that an offender can strangle someone 

21 

 Nancy Glass et al., Non-Fatal Strangulation Is an Important Risk Factor for Homicide of Women, 35 J. 
EMERGENCY MED. 329, 333 (2008). 

 Gael B. Strack, George E. McClane & Dean Hawley, A Review  Attempted Strangulation Cases  
Criminal Legal Issues, 21 J. EMERGENCY MED. 303, 305-06 (2001). 

 Id. 

 GWINN, supra note 6, at 8 (citing Dean A. Hawley, Forensic Medical Findings in Fatal and Non-Fatal Intimate 
Partner Strangulation Assaults, 6 (2012), available at 

 index.php/library/viewcategory/843-scholarly-works-and-
 (last visited Jan. 27,  

 

 Id. 

 Id. (citing Dean A. Hawley, Forensic Medical Findings in Fatal and Non-Fatal Intimate Partner Strangulation 
Assaults, 6 (2012), available at  

 (last visited  27,  
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nearly to death with no visible injury, resulting in professionals viewing such an offense 
as a minor misdemeanor or as no provable crime at a l l . 2 2 

•  Experts across the medical profession now agree that manual or ligature strangulation is 
"lethal force" and is one of the best predictors of a future homicide in domestic violence 

23 

cases. 

The Commission published two options for amending §2A2.2  in cases of assault by 
strangling, suffocating, or attempting to strangle or suffocate. The Department urges the 
Commission to adopt Option 2. We urge the Commission to make the enhancement for 
strangulation or suffocation five offense levels, and that the cumulative adjustment for 
application of subdivisions (3) and (4) not exceed 10 levels. 

The amended assault statute provides for the new offense of assault of a spouse, intimate 
partner, or dating partner by strangling or suffocating, or attempting to strangle or suffocate  
U.S.C. §   During the debate on the legislation, extensive information was presented to 
Congress, consistent with the research cited above, that strangulation is present in a large number 
of assaults by men against female intimate partners; that such conduct is particularly terrifying, 
both to the victim and to witnesses (most often children); and that the conduct is often recurring 
and enhances the abuser's control over the victim. Evidence was further presented that 
strangulation and suffocation often do not result in visible physical injury or leave physical 
evidence of abuse, making it difficult for law enforcement to detect, but may cause long-term 
psychological and physiological damage to the victim. 

Option 1 proposes a 3 to 7 level enhancement for strangulation or suffocation only where 
 victim has not sustained bodily injury. The Department sees no reason to limit any 

 enhancement to situations in which there is no bodily injury to the 
victim. As discussed above, strangulation and suffocation, or an attempt of either, is specific 
serious conduct that warrants enhanced punishment even when some enhancement would 
already be applied due to the existence of an injury. 

We believe the appropriate enhancement for  is five levels, 
which is the same as the enhancement for serious bodily injury. We recognize, however, that 
when injury occurs, the cumulative adjustment under the guidelines should be limited, and we 
recommend that the cumulative adjustment for application of subdivisions (3) and (4) not exceed 
10 levels. 

The Department also recommends a change to the commentary language found on page 
 of the  compilation of the proposed amendments. The background 

 Id. at 9. 

 Id. at 8 (citing Nancy Glass et  Non-Fatal Strangulation Is an Important Risk Factor for Homicide of Women, 
35 J. EMERGENCY MED. 329, 333 (2008)). 
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commentary states that "this guideline covers felonious assaults that are more serious than minor 
assaults because of the presence of an aggravating factor,  serious bodily injury; the 
involvement of a dangerous weapon with intent to cause bodily injury;   or  
attempting to strangle or suffocate; or the intent to commit another felony." We recommended 
that "minor" be replaced with "other." Use of the word "minor" in a domestic violence situation 
or an assault where a dangerous weapon (including a firearm) was used is inappropriate and does 
a disservice to victims and the community in that such language can be interpreted by officials, 
victims, and defendants as minimizing or trivializing potentially lethal behavior. 

B. Proposed Changes to §2A2.3,  Minor Assault 

Prior to the amendments of VAWA 2013, 18 U.S.C. §   provided for a maximum 
imprisonment term of   for assault resulting in substantial bodily injury to an individual 
who has not attained the age of  Now, although the maximum imprisonment term remains 

 years, §   has been expanded to apply to a spouse, an intimate partner, and a dating 
partner, in addition to a victim who has riot attained the age of 16. The Department asked 
Congress for this change because assaults resulting in substantial bodily injury represent an 
intermediate step on the ladder of escalating domestic violence, and federal law should recognize 
this. Under the federal assault statute prior to the passage of VAWA  the offense was 
inadequate. I f an adult Indian victim  a substantial bodily injury at the hands of her 
spouse, intimate partner, or dating partner, the maximum possible prison sentence was typically 
only six months i f the perpetrator was non-Indian. And i f the perpetrator was Indian, the federal 
government lacked jurisdiction altogether. 

The Commission proposes two options for broadening the scope of the four-level specific 
offense characteristic now in §2A2.3.  The Department urges the Commission to adopt 
Option 2, which would apply the enhancement to any case in which the offense resulted in 
substantial bodily injury. Option 1 would apply the enhancement only to cases in which the 
offenses resulted in substantial bodily injury to an individual less than  years old, a spouse, an 
intimate partner, or a dating partner. We believe Option 2 is appropriate because it focuses on 
the level of injury sustained by the victim, and represents an approach for accounting for injuries 
that is most consistent with all the purposes of sentencing. The enhancement for substantial 
bodily injury should not be limited to victims under the age of 16, a spouse, an intimate partner, 
or a dating partner, but rather should be applicable to all assault victims. 

The Department also recommends that the Commission consider a change to the title of 
§2A2.3  (Minor Assault) and some of the commentary language in the guideline. We believe the 
title for the guideline should be changed to "Assault." Section 2A2.3 applies to felony assaults, 
like assault resulting in substantial bodily injury. Substantial bodily injury is defined in  
U.S.C. §   as a temporary but substantial disfigurement or a temporary but substantial loss or 
impairment of the function of any bodily member, organ, or mental faculty. By definition, a 
felony-level assault is not "minor." Furthermore, the commentary for §2A2.3  states that this 
guideline applies where "the offense involved physical contact, or i f a dangerous weapon 
(including a firearm) was possessed and its use was threatened." Given the number of serious 



crimes committed with a firearm or other dangerous weapon, especially in the context of 
intimate partner violence, it seems prudent that the word "minor" be dropped from the guideline 
title and all corresponding references in the guideline. Use of the word "minor" in a domestic 
violence situation or an assault where a dangerous weapon, including where a firearm was 
possessed and its use threatened, does a disservice to victims and the community in that it can be 
interpreted by officials, victims,  defendants as minimizing or trivializing potentially lethal 
behavior.24 

C. Proposed Changes to §2A6.2,  Stalking or Domestic Violence 

The Commission proposes that the new offense of assault by strangling, suffocating, or 
attempting to strangle or suffocate a spouse, of an intimate partner, or dating partner found at 

 U.S.C. §   be referenced to §2A6.2  in addition to §2A2.2.  The Department supports 
this change. We believe the change is consistent with the structure of the current guidelines' 
treatment of domestic violence. The Commission proposes that guidelines define the terms 
"strangling" and "suffocating" by reference to the definitions provided in 18 U.S.C. §  113. We 
support this as well. 

The Commission proposes two options for amending §2A6.2  to account for cases 
involving strangulation or suffocation. Option 1 provides for a two-level enhancement for 
strangling or suffocating to be applied independently of bodily injury. For the reasons discussed 
above, the Department supports Option 1, which recognizes the aggravating conduct of 
strangling, suffocating, or attempting to strangle or suffocate as an independent aggravating 
factor. Option 2, on the other hand, combines bodily injury with strangling, suffocating, or 
attempting to strangle or suffocate into one aggravating factor. As we stated, combining injury 
and the act of strangulation fails to appreciate and account for the independent harms of both 
aggravating factors. Strangulation and suffocation, or an attempt of either, is specific serious 
conduct that  enhanced punishment regardless of injury. I f the strangulation victim has 
suffered injury at the hand of the assailant, the injury, too, should be scored as an aggravating 
factor. 

D.  for Comment Not Addressed in Previous Comments 

1. Supervised Release 

Supervised release is particularly important in cases of intimate-partner violence because 
vietims are uniquely vulnerable to abusive partners and because there is a high degree  
recidivism in cases of domestic violence. The Department believes the Commission should 
provide additional guidance for such cases and "highly recommend" the imposition of 
supervised release, as it does for defendants with a history of drug abuse. We suggest the 
Commission consider three provisions of federal law as it reviews this issue and as Congress 
considers additional legislation in this area. 

In the "Background" commentary, we suggest that the word "minor" be replaced with "misdemeanor." 
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First,  U.S.C. § 3583(a) provides for  including a term of supervised release after 
imprisonment. It requires "that the defendant be placed on a term of supervised release i f such a 
term is required by statute or i f the defendant has been convicted for the first time (emphasis 
added) of a domestic violence crime as defined in section 3561(b)." Second, 18 U.S.C. 
§   provides that for a defendant convicted of a domestic violence offense for the first 
time, "that the defendant attend a public, private, or private nonprofit offender rehabilitation 
program that has been approved by the court, in consultation with a State Coalition Against 
Domestic Violence or other appropriate experts, i f an approved program is readily available 
within a 50-mile radius of the legal residence of the defendant." 

And finally,  of the guidelines, outlining the mandatory conditions of 
supervised release, states that "the defendant who is convicted for a domestic violence crime as 
defined in 18 U.S.C. § 3561(b)  for the first time (emphasis added) shall attend a public, private, 
or private nonprofit offender rehabilitation program that has been approved by the court, in 
consultation with a State Coalition Against Domestic Violence or other appropriate experts, i f an 
approved program is readily available within a 50-mile radius of the legal residence of the 
defendant." We believe that defendants, their victims, and the community would benefit i f those 
individuals convicted of a second, third or subsequent domestic violence crime also receive a 
term of supervised release. We also believe that in certain circumstances, defendants serving a 
term of supervised release following a domestic violence crime should be required, as a 
condition of that supervised release, to participate in a public, private, or private nonprofit 
offender rehabilitation program that has been approved by the court, in consultation with a State 
Coalition Against Domestic Violence or other appropriate experts, i f an approved program is 
readily available within a 50-mile radius of the legal residence of the defendant. These types of 
programs have the potential to benefit all domestic violence offenders and not just those 
sentenced to a term of probation. 

Additionally,  addresses a "special" condition of supervised release 
prohibiting a defendant previously convicted of a felony or for having used a firearm or other 
dangerous weapon during commission of the offense from possessing a firearm or other 
dangerous weapon. The Department strongly recommends the addition of another "special" 
condition prohibiting the purchase or possession of a firearm or ammunition where the defendant 
has a conviction for a qualifying misdemeanor crime of domestic violence  U.S.C. 
§  922(g)(9)) or is subject to a qualifying protection order  U.S.C. § 922(g)(8)). 

2. Assault with Intent to Commit Certain Sex Offenses Under Sections  
  

The Commission seeks comment on whether changes are necessary to the guidelines to 
address the statutory changes to 18 U.S.C. §§ 113(a)(1) and  (2). VAWA 2013 amended 
§   so that it now includes the crimes of assault with intent to commit aggravated sexual 
abuse  U.S.C. § 2241) and  assault with intent to commit sexual abuse  U.S.C. § 2242). 
Assault with intent to commit any felony, §   has been amended to conform to changes 
in §   so the offenses of assault with the intent to commit murder, aggravated sexual 
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abuse, and sexual abuse are exceptions to the charge of assault with intent to commit any felony. 
The crimes of assault with intent to commit sexual abuse of a minor or ward and assault with 
intent to commit abusive sexual contact are still included within  U.S.C. §   
We recommend that assault with intent to commit sex offenses be treated in the guidelines as an 
attempted sex offense. We urge the Commission, for example, to amend the guidelines' 
Statutory Index to reference the offenses of assault with intent to commit aggravated sexual 
abuse and sexual abuse to §2A3.1.  Section 2A3.1 currently includes specific offense 
characteristics appropriate for sex offenses, and the Department sees no need to further amend 
§2A3.1. 

3. Proposed Amendment to Appendix A for 18 U.S.C.   and  

The Commission requests comment on whether it is appropriate to add  (Domestic 
Assault and Stalking) to the Statutory Index referencing  Although we believe 
it is unnecessary to list  U.S.C. §   in the Statutory Index, i f it remains, we think it 
appropriate  add §2A6.2  because it may be the most appropriate guideline for certain assault 
cases prosecuted under  U.S.C. §   Section  is a jurisdictional statute that enumerates 
specific covered offenses. The specific offense committed, i.e., murder, assault, sex offense, 
should govern the most appropriate guideline and, consequently, we think a reference to §   
is unnecessary. 

V 

The Commission also requests comment on whether it is necessary to have a Statutory 
Index referencing 18 U.S.C. §   We  the reference to 18  §   in Appendix A 
should be deleted. Section  is also a jurisdictional statute that provides jurisdiction for 
specific covered offenses. The specific offense committed, i.e., murder, assault, sex offense, 
should govern the most appropriate guideline and, consequently, a reference to §   is 
unnecessary. 

4. 18 U.S.C.  2261,  2262 (Domestic Violence and Stalking) 

The Department offers no comments or suggested edits to the Commission's proposed 
amendment to the Application Notes for §2A6.2. 
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 Sentencing Policy for Drug Trafficking Offenses 

I .  to the Drag Quantity Table 

     an amendment to revise the Drag Quantity Table 
(  ) used  the sentencing guideline for those convicted of drug trafficking offenses The 
Table,  subsection (c) of  (Unlawful Manufacturing, Importing, Exporting, or 
Trafficking (Including Possession with Intent to Commit These Offenses); Attempt or 
Conspiracy), provides the starting point for the guideline calculation for these offenses and is 
based on the quantity of drag an offender is involved with. 

The Commission's proposed amendment to the Table (together with conforming 
adjustments to the chemical quantity tables and certain clerical changes) would change the 
offense level associated with quantities that trigger the statutory  and ten-year mandatory 
minimum penalties to base offense levels 24 and 30 respectively, from levels 26 and 32 that are 

 the current guideline. The amendment would have the effect of modestly reducing guideline 
pena  for drag trafficking offenses while keeping the guidelines consistent with the  
statutory minimum penalties. 

The Department supports this amendment. Modestly reducing the quantity-based 
 for  offenses, while continuing to ensure higher penalties for drug offenders 

involved  violence, or who are career criminals, or who use weapons in their offenses is 
consistent  the Attorney General's Smart on Crime initiative and will help further our current 
need for efficient and strategic criminal justice reforms. Over the last 20 years, combined efforts 
among law enforcement, prosecutors, judges, and policymakers have resulted in reduced crime 
rates to their current, generational lows. As a result, communities across the country are safer 
and more productive. Nevertheless, our crime reduction strategies have been extremely costly 
and have caused incarceration rates to skyrocket, so much so that our nation now has the largest 
rate of imprisonment in the world.  

The recent budget crisis has magnified this reality  has made clear that such extensive 
use  imprisonment as our first line of defense against crime is unsustainable. State and federal 
governments spent a combined $80 billion on incarceration in 2010 alone. The federal prison 
and detention budget has been increasing steadily, while other critical public safety spending has 

 shortchanged.  pattern of funneling more resources into prisons and away from other 
crucial justice investments, such as investigators and prosecutors and support for victims and 
reentry programming, has persistently impacted the allocation of funding among the 
Department's various activities. It has become clear that we must find ways to control federal 
prison spending  order to better focus limited resources on combating the most serious threats 
to public safety. 

  Prison overcrowding and insufficient investment in effective reentry programming must 
both change  we are to continue to push crime rates lower. Nearly 40 percent of  
prisoners and over 60 percent of state prisoners reoffend or violate the terms of their community 
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supervision within three years after their release. Unreasonably high recidivism rates have 
caused many Americans to lose confidence in the criminal justice system. The hundreds of 
official and unofficial collateral consequences of incarceration have only furthered this loss of 
trust as communities have struggled to receive citizens returning home from prison no longer 
able to secure gainful employment, housing, or educational opportunities. The socioeconomic 
realities of life after prison have had particularly devastating effects on disadvantaged 
populations and communities of color. This has only helped to perpetuate the cycle of poverty, 
criminality, and incarceration that has isolated such individuals from the prospects of upward 
mobility. Such failures of our current approach to public safety highlight a need for considerable 
reforms. 

Relying on evidence-based approaches, several states have already successfully 
implemented necessary reforms and innovations. As we have noted before, Justice Reinvestment 
Initiative efforts have decreased corrections spending in many states by redirecting some 
resources away from expensive imprisonment and towards more cost-effective, community-
based efforts. Importantly, instead of compromising public safety, many states have seen drops 
in recidivism rates and crime rates overall as their prison populations have declined. The 
Department has also taken steps to address inefficient criminal justice practices at the federal 
level. We are encouraging the use of diversion programs that can serve as effective alternatives 
to incarceration; ensuring U.S. Attorneys have designated Prevention and Reentry Coordinators 
in their respective districts; and directing Department components to take into account 
unnecessary collateral consequences that may attach to proposed regulations. 

Despite significant progress at the state and federal levels, there is still the need for 
further reform. Of the more than  federal inmates currently behind bars, almost half are 
serving time for drug-related crimes. Thus, strategically revising the ways in which we address 
this particular group of offenders - maintaining strong penalties but reserving the longest ones 
for repeat and dangerous drug offenders - wi l l measurably improve our overburdened system. In 
August  the Attorney General announced his "Smart on Crime" initiative, which among 
other things changed the Department's charging policies to ensure people accused of certain low-
level federal drug crimes wi l l face sentences appropriate to their individual conduct while 
reserving more stringent mandatory minimum sentences for the most serious offenders. The 
Commission's proposed Part B amendment to §2Dl.l(c),  lowering the base offense levels by 
two levels across drug types, is consistent with the Department's initiative and goals of 
controlling the prison population and ensuring just and proportional sentences for all offenders. 
By reserving the most severe penalties for serious, violent drug traffickers, we can better 
promote public safety, deterrence, and rehabilitation while saving billions of dollars and 
strengthening communities. 

I I . Environmental Harms and Marijuana Production Operations 

The Commission seeks comment on the environmental and other harms caused by 
offenses involving drug production operations and whether the guidelines provide adequate 
penalties to account for such harms. We believe the Commission should indeed amend the 
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guidelines to address the significant environmental harms and public safety risks associated with 
illegal marijuana cultivation. As set out in greater detail in written testimony by the U.S. Forest 
Service for the Commission's March  public hearing, our national forests are seriously 
harmed and threatened by large-scale, illegal marijuana cultivation, as are our national parks. 
Those involved in the production clear-cut trees, divert, pollute and poison water supplies, apply 
dangerous pesticides, herbicides, and rodenticides, k i l l wildlife and fish, and endanger the safety 
of human visitors. These are not minor or victimless crimes; the lands in the  Forest 
System are a treasured national resource, part of our history and culture that include high-quality 
wildlife habitats, diverse wildlife and fish populations, and abundant clean water. In fact, the 
National Forest System watersheds serve as the largest source of drinking water in the 
contiguous United States.25 The harms caused by illegal marijuana cultivation are significant 
and should be accounted for under the current sentencing guideline structure. 

A. Magnitude of the Problem, Public Safety and Environmental Harm 

The U.S. Forest Service ("Service") estimates that illegal marijuana cultivation by drug 
trafficking organizations is currently ongoing in 22 states and in 72 national forests,26 and the 
Service recorded 5,592 illegal marijuana "grow" sites containing over  million plants between 
Fiscal Year 2005 and 2013.27 

Illegal marijuana grows are a safety risk to unexpected visitors and Service personnel, as 
perpetrators set up camp for months at a time - usually the length of the growing season - and 
defend the secrecy of the operation with weapons and traps. Many national forests have 
warnings posted regarding the dangers of coming across an illegal marijuana grow site. 

The illegal growers typically cut down vast swaths of established growth and native trees, 
and divert and pollute water supplies with toxic chemicals and fertilizers. According to the 
Service, as well as the Environmental Protection Agency, growers use rodenticides, pesticides, 
and insecticides in these pristine areas. Rodenticides commonly used in illegal marijuana 
cultivation poison small animals.  feed on their carcasses, spreading the poisons 
through the food chain. According to the EPA and the Service, pesticides and herbicides are 
absorbed by native plants and consumed by local wildlife and may persist for years. Because of 
the degree of irrigation required, many of the toxic chemicals  in a grow site end up in 
streams, rivers and lakes that support many aquifer systems. 

See The U.S. Forest Service - An Over-view, 10, available at 
 ("About 124 million Americans rely on 

national forests and grasslands as the primary source of clean drinking water."). 

 Chris  Assistant Director, Law Enforcement And Investigations, U.S. Forest Service, Statement Before the 
United States Sentencing Commission, for the Hearing Entitled Marijuana Cultivation And The Environmental 
Impacts On Public Lands 4 (Mar.   
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The Service has noted in its testimony the cost of cleanup and reclamation associated 
 

with individual grow sites. These costs only tell part of the story, though; they represent only 
the costs  undo harms that can be undone. The Service cannot quantify the costs associated 
with polluted streams, rivers, and watersheds, nor of dead wildlife. 

B. Sophisticated Means of Illegal Growers and Expected Profits 

The growing techniques used at most of the illegal grow sites are sophisticated. For 
example, illegal growers typically use elaborate irrigation systems. In Fiscal Year  the 
Service removed eighty miles of irrigation tubing from illegal grow sites in California alone.29 

The growers build dedicated structures for drying the final product and use extensive and 
dangerous pesticides, herbicides and rodenticides. Some of the products seized from grow sites 
are highly specialized, smuggled into the United States for the sole purpose of growing 
marijuana. For example, the highly toxic pesticide,  was completely banned by the 
EPA in  and cannot be purchased legally anywhere in the United States. Yet it has been 
found at a number of illegal grow sites. 

The expected annual profits for those who choose to engage in illegal marijuana 
cultivation are significant - a conservative estimate is between one to two million dollars per 
grow site. The Forest Service estimates that most illegal grow sites in national forests are 
between four and six acres, with about three to four thousand plants each. The estimates on the 
average yield per plant vary from less than one half pound to more than five pounds. The 
average wholesale price per pound also varies greatly by study and by region, from about five 
hundred dollars per pound, to several   Rand Corporation reports that 2,000 to 

 

3,000 pounds of dry cannabis can be anticipated per acre, in addition to 575 pounds to "bud." 

28 

29 

Id. at 8. 

Id. at 5. 

 See Jonathan P.  Estimated Cost of Production for Legalized Cannabis, Table 2,  (Rand Corporation 
Working Paper) (July, 2010). For sentencing purposes, §2D1.1  in the current Guidelines use the actual weight of 
each marijuana plant, but the Guidelines assume a floor of  grams per plant when the actual weight is not 
available. USSG §2Dl.l(c).  Notes to Drug Quantity Table (E). 

 Id. See also Press Release, DEA  Div., Philadelphia Lawyer Convicted in Marijuana Grow House Case 
(Dec. 10, 2010) (available at http://www.justice.gov/dea/divisions/phi/2010/philal21710p.html (15-20 pounds of 
high grade marijuana sold for $5,000 to $5,500 per pound)); Press Release, DEA Phoenix Div., Three Convicted by 
Jury of Charges Related to a Large Scale Marijuana Trafficking Organization (Apr. 24, 2009) (available at 
http://www.justice.gov/dea/divisions/phx/2009/phnx042409p.html (seized marijuana part of a planned 760 pound 
deal with a negotiated price of $550 per pound)); Press Release, D. Mont. U.S. Attorney's Office,  Pleads 
Guilty In U.S. Federal Court (Jan. 27,  (available at 
http://www.justice.gov/usao/mt/pressreleases/20090127162939.html (pound quantities of marijuana for sale in 
Billings at $800 per pound)). 

 Caulkins, at 14. 
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Even i f an illegal grower uses only the bud and throws away the rest of the plant (the Service has 
not received reports of discarded dry cannabis at any illegal grow cites), it is a conservative 
estimate that a typical illegal marijuana grow site yields about 2,300 pounds of marketable 
marijuana, worth one to two million dollars. 

C. Recommendation 

We do not  the current guidelines sufficiently address the significant 
environmental harms and public safety risks associated with illegal marijuana cultivation. With 
the Environmental Protection Agency and the Forest Service, we think the Commission should 
consider amending the guidelines to better capture these harms and risks, just as the guidelines 
currently do for the environmental risks associated with the production of methamphetamine. 
The guidelines currently provide for a three-level increase when there has been a substantial risk 
of harm to human life or the environment as a result of the production of methamphetamine.33 

We believe that such an increase is also appropriate in the context of the illegal production of 
marijuana. We further believe guideline commentary should make clear that the presence of a 
significant amount of dangerous rodenticide, pesticide, or herbicide wi l l normally trigger this 
enhancement. 

USSG §2Dl.l(b)(13)(C)(ii)  (2013). 
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4. Circuit Conflict Involving Felon in Possession Offenses 

The Commission presents two options for clarifying how principles of relevant conduct 
affect sentencing for firearms offenses. There are two fact patterns for which guideline 
application has been particularly inconsistent: (1) when a defendant unlawfully possessed a 
firearm on one occasion and a different firearm on another occasion, and (2) when a defendant 
unlawfully possessed a firearm and also used that firearm in connection with another offense. In 
such circumstances, the court must determine, under §2K2.1,  whether to apply the specific 
offense characteristic at (b)(6)(B) (which raises the offense level " i f the  used or 
possessed any firearm . . . in connection with another felony offense"), the cross reference at 

 (which raises the offense level " i f the defendant used or possessed any firearm . . . in 
connection with  commission or attempted commission of another offense"), or both, and this 
determination must be guided by   1.3 (Relevant Conduct (Factors that Determine the 
Guideline Range)) subsections (a)(1) through (a)(4). Circuit courts have varied in their 
application of (b)(6)(B) and (c)(1), primarily as a result of divergent views on whether and to 
what extent limiting principles apply in the   1.3 relevant conduct analysis. 

The Department recommends the Commission adopt Option 2 to clarify the 
operation of the guidelines in these firearms cases. Option 2 would amend the commentary to 
§2K2.1  to clarify that subsections (b)(6)(B) and (c)(1) are not limited to firearms identified in the 
offense of conviction, provide the manner in which the two subsections function together, and 
explain how the   1.3 factors govern the scope of these subsections in the context of the two 
given situations. 

For the situation where a defendant unlawfully possessed a firearm on one occasion and a 
different firearm on another occasion, the new commentary included in Option 2 makes clear 
that the court may take the prior possession into consideration and that (c)(1) would apply in 
addition to (b)(6)(B) i f the application of (c)(1) would result in a greater offense level. The 
commentary adopts the   1.3 limitation that the court must first  the two unlawful 
possession offenses to be part of the same course of conduct or common scheme or plan 

  The courts are in general agreement that the prior firearm possession is 
probative of a defendant's dangerousness and that both the specific offense characteristic and the 
cross reference can apply; this can be seen in the cases cited in the Commission's proposal.34 

The divergence among the cases lies with the limiting principle - most have held that   1.3 
requires a clear connection between the two offenses, while one has held that   1.3 does not 
apply at all (though the offenses must at least be related). The new commentary resolves this 
conflict by not only making it clear that a §   analysis is required for this situation, but also 
by listing (a)(2) ("all acts . . . that were part of the same course of conduct or common scheme or 
plan as the offense of conviction") as one of the specific subsections the sentencing court should 
look to. The Department considers the resolution of this conflict important as it wi l l promote 

 See United States v. Mann, 315 F.3d 1054, 1055-57 (8th Cir. 2003); United States v. Jardine, 364 F.3d 1200, 1207 
(10th Cir. 2004); United States v. Williams,  F.3d 767, 769-71  Cir. 2005). 
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judicial consistency as well as fairness to defendants and the public, and Option 2 best 
accomplishes this. 

Regarding the second situation, in which a defendant unlawfully possessed a firearm at 
one time and also used that firearm in connection with another offense, Option 2 includes 
commentary that wi l l similarly clarify the application of the guidelines consistent with the 
purpose of sentencing policy for firearms offenses. As in the earlier situation, the new 
commentary clarifies that it is permissible to take the prior conduct into consideration and that 
(b)(6)(B) and (c)(1) can apply i f the application of (c)(1) results in a greater offense level. And 
also like the situation above, the new commentary settles what i f any threshold analysis is 
required by the   1.3 constraint. There is disagreement among circuits as to whether any 
relevant conduct analysis is necessary, i f it is, which subsections should be used, and, even when 
a particular subsection is used, what is required by that subsection. The proposal resolves this 
issue by guiding that "the use of the [firearm] in connection with [another offense] . . . is relevant 
conduct under  [("any other information specified in the applicable guideline")]" 
(emphasis added). In abrogating the threshold analysis requirement and simply providing that in 
this situation relevant conduct is established per  the application of the (b)(6)(B) and  
wil l be simplified and made consistent across districts, further advancing the goals of sentencing. 

The Department believes that taking into account the prior conduct discussed in both 
types of cases is the best sentencing policy, for doing so wi l l best achieve the purposes of 
sentencing. The very aim of the firearms guideline is to identify the more dangerous offenders, 
using information beyond the elements of the offense of conviction, and provide for 
proportionate sentences in relation to dangerousness. Option 2 does just that. Option 1 does the 
opposite, artificially eliminating from consideration critical and unquestionably relevant 
aggravating information from the sentencing calculus. We also believe there should be more 
consistency between circuits in the way the limiting principles govern the application of these 
guidelines. The additions to the commentary proposed by the Commission in Option 2 address 
these concerns, give appropriate guidance to the courts, and fall within the legal and equitable 
framework of the Guidelines. 

Option 2 reflects, generally, the current thinking accepted by the circuits, and codifying 
these principles into the guidelines wi l l promote stability and continuity. For the two issues 
where there is disagreement, namely the application of the limiting principle, Option 2 brings the 
circuits together in a straightforward, coherent, and reasonable fashion on both applications. 

The Commission also requests comment on whether the scope of the provisions should 
be narrowed and whether the cross reference in (c)(1) should be  We do not think the 
Commission should narrow the scope of these provisions, nor should it delete subsection (c)(1), 
as the current formulation of the guidelines (with additional commentary proposed by Option 2) 
affords and ensures courts important authority to account for unquestionably relevant 
aggravating factors and indicators of dangerousness. 

 See United States v. Gonzales, 996 F.2d 88,  n. 6 (5th Cir. 1993); United States v. Horton, 693 F.3d 463, 478-79 
(4th Cir. 2003); United States  Kulick, 629 F.3d 165, 170 (3rd Cir. 2010). 
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5. Alien Smuggling in Dangerous Locations 

The Commission proposes amending Application Note 5 in §2L1.1  (Smuggling, 
Transporting, or Harboring an Unlawful Alien) to clarify application of the two-level 
enhancement for "intentionally or recklessly creating a substantial risk of death or serious bodily 
injury to another person." As noted by the Commission, the Fifth Circuit has held that the 
enhancement should not apply per se to aliens transported through the South Texas brush 
country, but rather that the district court must base the enhancement on additional facts presented 
to the court.36 

The Commission proposes amending Application Note 5 by adding the phrase "or 
guiding persons through, or abandoning persons in, dangerous terrain without adequate food, 
water, clothing or protection from the elements" as an example of intentionally or recklessly 
creating a substantial risk of death or serious bodily injury to another.37 We support the 
proposed amendment. We suggest, though, that the term "dangerous terrain" be changed to 
"dangerous or remote geographic area" to ensure that it includes dangerous river and canal 
crossings and other appropriate locations. 

When a defendant has guided persons through or abandoned persons in dangerous or 
remote locations without adequate food, water, clothing or protection  the elements, such 
conduct is a serious aggravating factor that should be recognized at sentencing. Such conduct 
increases the risk of serious bodily injury or death and contributes to more deaths along the 
border. We think - in response to issue for comment 1(A) - that transporting aliens through 
desert-like terrain, or through mountainous regions, is inherently dangerous. 

According to the Department of Homeland Security, among the 350,000 or so alien 
apprehensions along the southwest border by the U.S. Border Patrol during Fiscal Year  

 required emergency rescues, 463 involved the death of an alien, and 549 involved the 
 

assault of an alien. Based on data provided by the Border Patrol, the National Foundation for 
American Policy reports that the number of "immigrant deaths" has increased nearly 80 percent 
from 1998 to 2012, despite the fact that the number of apprehensions has actually declined.39 

The report concludes that the lethality of "immigrant deaths" at the border has increased about 

 See United States v. Mateo Garza,  F.3d 290, 294 (5th Cir. 2008). 

 Proposed Amendments to the Sentencing Guidelines,  January 17,   available at 
  Amcndments.pdf. 

 United States Border Patrol, Sector Profile - Fiscal Year 2012 (Oct. 1st through Sept. 30th), available at 
  

   

 Stuart Andersen, How Many More Deaths? The Moral Case For A Temporary Worker Program, National 
Foundation for American Policy, NFAP Policy Brief, March 2013, 2, available at 
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six-fold, from about two per 10,000 in 1998 to more than 13 per 10,000 in 2012. We think the 
proposed amendment is an important step in recognizing and addressing the dangerous behavior 
taking place along the border. 

Regarding issues for comment 1(B) and 1(C), the Commission should also consider 
adding language to account for other aggravating conduct such as when private land or ranch 
property has been damaged or destroyed in excess of a specific dollar amount (perhaps  
or where the rescue of smuggled aliens by special border patrol teams results in substantial costs 
to the government. 
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6. Circuit Conflict Involving Supervised Release Terms 

I . When a Statutory Minimum Term of Supervised Release Applies 

The Commission has proposed two options for resolving a circuit conflict involving the 
range of possible terms of supervised release when a statute provides a minimum term that is 
greater than the minimum term recommended by the guidelines. Subsection (c) of  is 
intended to resolve any inconsistency, but the courts have interpreted subsection (c) in 
conflicting ways. 

Option 1 would create a new Application Note 6 to resolve the conflict and would spell 
out the guideline application in two circumstances. First, when the range of supervised release 
terms provided in  1.2(a) overlaps with the range provided by statute, but the guidelines range 
begins at a lower point (for example, when the statutory range is three years to life, but the 
guidelines range is two to  years), the bottom of the statutory range would provide only the 
floor (in the previous example, the guideline range would become three to five years). When the 
ranges provided by  and by the relevant statute overlap only at the maximum of the 
guideline range and the minimum of the statutory range, that one point would become the 
recommended guideline term. For example, i f the guidelines range is two to five years, and the 
relevant statute provides for five years to life, the recommended guideline term, through the 
operation of  (c), would become precisely five years. 

In contrast, Option 2 specifies that when the ranges of supervised release terms provided 
  1.2(a) and the relevant statute are inconsistent, the statutory range supersedes the range 

provided by  1.2(a) and becomes the guideline recommended range. For example, when the 
statutory range is three years to life, but the guidelines range at §5D1.2(a)  is two to five years, by 
operation of  the guideline range would become three years to life. 

The Department supports Option 1. We believe Option 1 - which provides that the 
statutory minimum term of supervised release becomes the floor of the recommended guideline 
range, or, where the entire guideline range is lower than the minimum, becomes the 
recommended guideline term - is preferable for two reasons. First, Option 1 is consistent with 
the treatment in the guidelines of statutory mandatory minimum terms of imprisonment. 
Moreover, it is consistent with the very purpose of the guidelines: to narrow the statutory ranges 
of punishment provided by Congress through the evaluation of detailed information, policy 
analysis and public comment. 

I I . When the Defendant is Convicted of Failure to Register as a Sex Offender 

Application Note 1 to  currently defines "sex offense"  part as "(A) an offense, 
perpetrated against a minor" under a number of chapters of Title  United States Code, 
including chapter  The proposed amendment would delete subsection (A)'s reference to 
chapter  which includes two offenses:  U.S.C. § 2250(a)  (failing to register as a sex 
offender) and  U.S.C. §   (commission of a crime of violence while in failure to register 

- 2 5 -



status). Although we agree that the definition of "sex offense" in §5D1.2  should be amended to 
account for the problems identified in the Goodwin case, we oppose the way the Commission 
proposes to treat chapter  offenses for purposes of supervised release.40 

Those who violate the offenses under chapter 109B are convicted sex offenders who have 
further violated the law by failing to register as required by the Sex Offender Registration and 
Notification Act (SORNA).  2250(c) offenders additionally have committed a crime of 
violence under federal, state or tribal law. Given the repeated failures of these defendants to 
comply with the law and the very serious criminal histories associated with many of these 
defendants, the minimum five-year term of supervised release is inadequate to ensure public 
safety and provide sufficient reentry services and monitoring for at least some of these offenders. 

Thus, while we agree with the proposed amendment's deletion of chapter  offenses 
from subsection (A) of the "sex offense"  we recommend that for such offenses, 
sentencing courts be directed to impose supervised release terms greater than five years in 
relation to a defendant's criminal history, instant offense and duration of the obligation to 
register as a sex offender. We think it is sensible sentencing policy, for example, to recognize 
that a defendant convicted under § 2250(c)  should be treated differently than a defendant 
convicted under § 2250(a),  because of the nature of the instant conviction. 

Depending upon the nature of the prior sex offense or crime of violence committed, a 
greater term of supervised release wil l be appropriate, as wi l l be additional conditions of 
supervised release. A shorter supervised release term may be appropriate for the least serious 
offenders. But certainly, such a term wi l l be inadequate for others. We think the best course of 
action for the Commission is to follow the framework   - the existing sentencing 
guideline for failure to register as a sex offender - which uses an offender's "Tier" level (as 
defined by statute) to determine the applicable base offense level. Specifically, we think  
should recommend a term of supervised release that corresponds, at least, to the original duration 
of the offender's obligation to register as a sex offender. We suggest that chapter  offenses 

 added as a separate subsection (3) to   and that  policy statement be added 
providing that i f the instant offense of conviction is an offense under chapter  the 
recommended term of supervised release should be - (1) at least fifteen years i f the offender was 
required to register as a Tier I offender; (2) twenty-five years i f the offender was required to 
register as a Tier I I offender; and (3) life i f the offender was required to register as a Tier I I I 
offender. These terms correspond to the statutory registration periods for each tier as set out at 

 § 16915(a). 

See United States v. Goodwin,  F.3d  (7th Cir. 2013). 
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7. Cases Involving An Undischarged Term of Imprisonment 

I . Revision to Subsection (b) 

The first of the three amendments proposed by the Commission to  relating to 
undischarged terms of imprisonment - Part A - revises subsection (b) by removing the 
requirement that the offense for the undischarged term of imprisonment be "the basis for an 
increase in the offense level for the instant offense under Chapter Two (Offense Conduct) or 
Chapter Three  I f amended, this subsection would only require that the 
offense for the undischarged term of imprisonment be "relevant conduct" in relation to the 
instant offense of conviction, as  by sections  (a)(2), or (a)(3), in order for 
a court to adjust the sentence and impose a concurrent term. 

The Department supports the first proposed amendment. In an earlier version of 
§5G1.3,  subsection (b) applied i f the undischarged term of imprisonment "resulted from 
offense(s) that have been fully taken into account in the determination of the offense level for the 

AT) 

instant offense." In 2003, this language was changed to the current version of subsection (b) 
(applying to "another offense that is relevant  . and that was the basis for an increase in 
the offense  .  in an amendment the Commission characterized as "clarifying."44 A 
clarifying amendment "changes nothing concerning the legal effect of the guidelines, but merely 
clarifies what the Commission deems the guidelines to have already meant."45 In contrast, 

 amendments typically reflect new policy choices by the Commission."46 Despite 
the Commission's stated intent in revising the 1992 version of §5G1.3(b),  the interpretation of 
the current language effectively alters the substance of the provision. The proposed Part A 
amendment would restore the prior meaning of subsection (b). Moreover, we think the policy 
embodied by the proposed amendment wil l best ensure sentencing proportionality, by providing 
concurrent terms where two separate sentences are based on identical conduct. 

I I . Adjustment to Certain Sentences 

The second proposal  Part B - provides for an adjustment to a federal sentence in cases 
in which  does not apply but there is an anticipated, but not yet imposed, term of 
imprisonment for another offense that is relevant conduct to the instant offense of conviction 

  (2013). 

 See USSG §5G1.3(b)  (1992). 

  §   (2013) 

 See USSG App. C Amend. 660, (effective: Nov. 1, 2003). 

 United States v. Capers, 61 F.3d   (4th Cir. 1995) (internal quotation marks omitted). 

 United States   357 F.3d 469, (4th Cir. 2004). 
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under subsections   (a)(2), or (a)(3). In addition, the Commission seeks comment 
on specific language regarding whether a sentencing court "shall" or "may" adjust such a 
sentence. The Commission also seeks comment on whether the other relevant offense must be 

 basis for a Chapter Two or Chapter Three increase in the offense level or whether, as in Part 
A, this requirement should be removed. 

The Department opposes the second proposed amendment. There is broad variation 
in sentencing decisions between jurisdictions and among individual judges, and anticipated terms 
of imprisonment are sometimes never imposed or sometimes vacated after being imposed. The 
Commission should not advise federal courts to reduce a sentence on the basis of an anticipated 
state sentence. Instead, to address the legitimate proportionality concerns that generated this 
proposal, we recommend a provision directing sentencing courts to impose the federal sentence 
to run concurrently with any  and related sentence. In Setser v. United  the 
Supreme Court held that a district court has discretion to order that a federal sentence run 
consecutively to a state sentence to be imposed in the future for a probation violation.47 The 
reasoning in Setser also supports an order that a future sentence run concurrently to the state 
sentence. This is a better alternative to the Commission's Part B proposal, which would create 
distortions for cases  to unforeseeable state court proceedings. We recognize that there 
may be circumstances where defendants first complete their federal sentence before returning to 
state jurisdiction. However, we believe the responsibility for ensuring a fair total outcome in 
those cases lies with the state courts and that such courts  well able to fulfill this 
responsibility. 

With respect to the precise language of the Part B amendment, the Department suggests 
the new provision state: " . . . the court shall impose the sentence to run concurrently with any 
anticipated state term of imprisonment." We believe "shall" - as opposed to "may" - is 
appropriate here as it reflects sensible policy and wi l l eliminate defendants serving consecutive 
terms of imprisonment for relevant and related offenses. On the second issue for comment, the 
Department does not believe there should be a requirement that the other offense be the basis for 
a Chapter Two or Chapter Three increase in the offense level for reasons stated in our comments 
on Part A. 

I I I . Addition of New Subsection (c) 

The third Commission proposal - Part C - adds a new subsection (c) to provide for an 
adjustment i f a defendant is a deportable alien who is likely to be deported after imprisonment 
and the defendant is serving an undischarged term of imprisonment for an unrelated offense. 
The Commission also seeks comment on whether a sentencing court  or "may" adjust 
such a defendant's sentence. The Commission has also bracketed for comment whether this new 
subsection (c) should apply regardless of whether §5G1.3(a)  or §5G1.3(b)  would ordinarily 
apply to the defendant or whether subsection (c) should only apply i f subsection (a) does not 
otherwise apply. The Commission's Part C proposal further amends §5K2.23  to provide that i f a 

 v. United States, 132 S. Ct. 1463, 1468 (2012). 
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defendant who is a deportable alien likely to be deported after imprisonment has completed 
serving a term of imprisonment and the proposed  would have provided for an 
adjustment had the completed term been undischarged at the time of sentencing for the instant 
offense, a departure is warranted. 

The Department opposes the third proposed amendment. Affording deportable aliens 
an adjustment or departure in the federal sentence because of a prior, unrelated offense would 
provide unwarranted sentencing reductions, effectively disregarding and leaving unaccounted for 
the criminal conduct of the unrelated conviction. There is no readily apparent reason why 
deportable aliens should serve reduced sentences relative to similarly situated defendants 
unlikely to be deported after incarceration. The guidelines foundational design is to ensure 
incremental additional punishment for additional significant aggravating conduct. We see no 
reason to diverge from this design in this one particular situation. The proposed amendment 

48 

simply runs counter to the purposes of sentencing. 

Our same line of reasoning applies to the Commission's proposed amendment to 
§5K2.23.  Sentencing courts already have the discretion to grant a departure in any case in which 
the current guideline range is excessive in light of the defendant's history or because of the 
likelihood of deportation. There is no discernible reason to codify the credit as suggested by this 
proposed amendment. 

In the event the Commission does adopt Part C, we recommend the new subsection state 
that a sentencing court "may" adjust the applicable defendant's sentence. The use of "may" as 
opposed to "shall" would comport with courts' current discretion to do so based on the 
circumstances of a particular case. 

IV. Issues For Comment 

We support amending  to expand application of the provision to undischarged 
terms of imprisonment for  constituting relevant conduct under    We 
believe sensible sentencing policy suggests that any offense qualifying as "relevant conduct" 
pursuant to any of the §lB1.3(a)  subsections should be eligible for §5G1.3(b)  application. 

We believe our recommendation substituting the proposed Part B amendment for a 
provision directing the court to impose a sentence to run concurrently with the anticipated state 
sentence should also apply to pretrial custody in connection with the projected state sentence. As 
we have previously stated above, we are  to a guideline instructing district courts to 
adjust a sentence or provide for a departure provision to account for an anticipated state term of 
imprisonment. Nevertheless, i f a defendant has already spent time in pretrial custody for a state 
offense that constitutes relevant conduct (under §    in relation to the instant federal 

Furthermore, this amendment, like the proposed Part B, directs courts to adjust sentences based on a future 
occurrence - possible deportation. We do not think a sentence should generally be dependent upon speculation of 
future events. 
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offense, then, regardless of whether a state sentence is actually imposed, the guidelines should 
direct sentencing courts to adjust the sentence for the instant federal offense to reflect time spent 
in pretrial custody. This way, any time a defendant has already spent in custody (albeit pretrial 
custody) for related offenses, whether state or federal, can count toward the federal term of 
imprisonment without the district court needing to anticipate the sentencing decision of  state 
court. 

Finally, for the reasons we oppose the proposed Part C amendment, we believe revising 
 to provide for a downward departure along the lines suggested in the issue for comment 

would be imprudent. Like the Part C amendment, such a departure would appear to reward 
deportable aliens for having committed a state offense in addition to unlawfully entering or 
remaining in the United States. Moreover, the disconnect between the offense for the 
undischarged term of imprisonment and the cause for deportation further suggests each offense 
should be addressed and sentenced independently of the other. 
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We appreciate the opportunity to provide the Commission with our views, comments, and 
suggestions. We look forward to working further with you and the other commissioners to refine 
the sentencing guidelines and to develop effective, efficient, and fair sentencing policy. 

cc: Commissioners 
Ken Cohen, Staff Director 
Kathleen Grilli, General Counsel 
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INTRODUCTION
Respect for patient privacy and confidentiality has been

affirmed as a professional responsibility of physicians since
antiquity. In the famous oath attributed to Hippocrates, ancient
Greek physicians pledged to respect confidentiality in these
words: ‘‘What I may see or hear in the course of the treatment
or even outside of the treatment in regard to the life of men,
which on no account one must spread abroad, I will keep to
myself, holding such things shameful to be spoken about.’’1

Privacy and confidentiality are no less significant in Western
medicine today, and contemporary medical oaths echo the
Hippocratic principle of respect for confidentiality. The World
Medical Association’s Declaration of Geneva, for example,
contains the statement ‘‘I will respect the secrets which are
confided in me, even after the patient has died.’’2 In the United
States, a variety of state and federal statutes and common law
rules establish legal obligations of physicians to protect patient
confidentiality.3 Potential threats to patient confidentiality from
electronic health care transactions were the impetus for US
federal regulations recently implemented under the Health
Insurance Portability and Accountability Act of 1996 (HIPAA).
These regulations require physicians and health care institutions
Volume 45, no. 1 : January 2005
to adopt a variety of new procedures to protect patient
information.4,5

Privacy and confidentiality also figure prominently in the
‘‘Principles of Ethics for Emergency Physicians,’’ part of the
Code of Ethics of the American College of Emergency
Physicians. Principle 5 states: ‘‘Emergency physicians shall
respect patient privacy and disclose confidential information
only with consent of the patient or when required by an
overriding duty such as the duty to protect others or to obey the
law.’’6 Because respect for privacy and confidentiality is a basic
professional responsibility, it is essential that emergency
physicians understand how to protect patient interests in the
distinctively open setting of the emergency department (ED).

For a variety of reasons, protecting privacy and confidentiality
may prove more difficult and more important in the ED than in
most other practice settings. It is particularly difficult to ensure
privacy and confidentiality in the ED because the ED is typically
a public, crowded environment in whichmany people are present,
including multiple patients, physicians (attending physicians,
consultants, and residents), nurses, emergency medical techni-
cians, students, family, friends, law enforcement officers, and
others.Until recently,manyEDs recorded patient information on
a ‘‘status board’’ in plain view of passersby and other patients.7

Endemic crowding in today’s EDs also interferes with protection
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of privacy and confidentiality.8,9 Semiopen wards, congested
hallways, and a fishbowl atmosphere provide little or no physical
privacy and limited opportunities to communicate personal
information confidentially.

These physical challenges to privacy and confidentiality are
paradoxical, because ED patients frequently need treatment for
conditions most people find embarrassing and strongly desire to
keep confidential. Such sensitive conditions include sexual
assault, family violence, sexually transmitted diseases, unwanted
pregnancy, suicide attempts, acute psychoses, drug overdoses, and
disfiguring trauma, to name but a few. Despite risks to their
privacy and confidentiality, however, severely ill or injured
patients often have little choice but to accept care in the ED,
because they depend on others for transportation and only the ED
offers round-the-clock care to all in need. Thus, acutely ill or
injured ED patients are highly vulnerable to harmful disclosures
and remain at the mercy of their caregivers to protect their
confidential information.

To carry out the difficult and important responsibility of
guarding patient privacy and confidentiality in the ED,
emergency physicians must have a clear understanding of the
nature, scope, and limits of that responsibility. This 2-part
article is intended to help emergency physicians achieve such an
understanding. Part I of the article will outline the concepts of
privacy and confidentiality and examine moral and legal
foundations and limits of respect for privacy and confidentiality,
including federal privacy regulations recently implemented
under HIPAA. Part II of the article will examine specific privacy
and confidentiality issues frequently encountered in the ED.

CONCEPTS OF PRIVACY AND
CONFIDENTIALITY

To show appropriate respect for patient privacy and
confidentiality, physicians must first understand clearly what is
meant by these terms. Although they have overlapping mean-
ings and are sometimes used synonymously, privacy and
confidentiality are distinct concepts. Both terms can be used to
refer to matters of fact, social values, and moral or legal rights.

Privacy
Defined simply in an early and influential law review article

by Warren and Brandeis10 as ‘‘the right to be let alone,’’ privacy
is often characterized as freedom from exposure to or intrusion
by others.

Allen11 distinguishes 3 major usages of the term ‘‘privacy’’:
physical privacy, informational privacy, and decisional privacy.
Physical privacy refers to freedom from contact with others or
exposure of one’s body to others. In contemporary health care,
physical privacy is unavoidably limited. Patients grant their
caregivers access to their bodies for medical examination and
treatment, but expect caregivers to protect them from any
unnecessary or embarrassing bodily contact or exposure.

Informational privacy refers to prevention of disclosure of
personal information. Informational privacy is also limited in
health care by the need to communicate information about
54 Annals of Emergency Medicine
one’s condition and medical history to one’s caregivers. In
disclosing this information, however, patients expect that access
to it will be carefully restricted. This use of the term ‘‘privacy’’ is
most closely related to the concept of confidentiality.

Decisional privacy refers to an ability to make and act on
one’s personal choices without interference from others or the
state. The US Supreme Court has relied on a constitutional
right to privacy to protect freedom of choice about contracep-
tion12 and abortion,13 and state courts have used it as the basis
for termination of life-sustaining medical treatment.14 Because
decisional privacy is closely linked to the principle of respect for
autonomy and the doctrine of informed consent to treatment,
and because these latter topics have already been widely
discussed in the medical and bioethics literature,15 the
remainder of this article will focus on the physical and
informational aspects of privacy.

Confidentiality
As noted above, confidentiality is closely related in meaning

to one of the major uses of the term ‘‘privacy,’’ namely,
informational privacy. In health care interactions, patients
communicate sensitive personal information to their caregivers
so that the caregivers can understand patients’ medical problems
and treat them appropriately. By calling such information
confidential, we indicate that those who receive the information
have a duty to protect it from disclosure to others who have no
right to the information. Caregivers can breach confidentiality
intentionally by directly disclosing patient information to an
unauthorized person or inadvertently by discussing patient
information in such a way that an unauthorized person can
overhear it.

In discussions of limiting access to patient information, most
authors prefer the term ‘‘confidentiality’’ to ‘‘privacy.’’ A notable
exception, however, is the HIPAA privacy rule, because that
document consistently refers to the privacy of health care
information and only infrequently uses the term ‘‘confidenti-
ality.’’ Unless otherwise noted, the rest of this article will use the
term ‘‘privacy’’ to refer to protection from the physical presence
of or exposure of one’s body to unauthorized persons and
‘‘confidentiality’’ to refer to protection of patient information
from disclosure to unauthorized persons.

MORAL FOUNDATIONS OF PRIVACY AND
CONFIDENTIALITY

As noted above, pledges to protect patient privacy and
confidentiality have been standard features of medical oaths and
codes of ethics since antiquity. The centrality and persistence in
medical ethics of the commitment to privacy and confidentiality
is no historical accident. Rather, these values are grounded in
fundamental moral principles of human dignity, autonomy, and
beneficence.

Respect for privacy and confidentiality recognizes the unique
moral worth, or dignity, of patients as persons. Human beings
are accorded special status as persons based, in part, on their
ability to make moral choices and act on them. To make
Volume 45, no. 1 : January 2005
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effective life plans and choices, persons require significant
control over their physical environment and private information
about themselves. Without such control, each of us would be
powerless to avoid the physical intrusions of others or prevent
the unwelcome disclosure to others of our most intimate
personal information. Privacy and confidentiality are, therefore,
necessary preconditions for personal autonomy.

In addition to protecting personal autonomy, respect for
privacy and confidentiality is also essential for securing the
benefits of a strong therapeutic alliance between physician and
patient. If patients are confident that their physicians will
protect their privacy and confidentiality, they are more likely to
seek medical care and to communicate personal information
fully and accurately, thereby enabling caregivers to diagnose and
treat them more effectively.

MORAL LIMITS OF PRIVACY AND
CONFIDENTIALITY

Despite their importance in health care, privacy and
confidentiality are not absolute values, that is, values that must
always be maximized. Instead, privacy or confidentiality may
sometimes be limited or overridden by still more important
moral considerations.

Privacy and confidentiality are, therefore, best understood as
prima facie duties, duties that must be honored unless there
exists a stronger conflicting duty.16 Professional duties that may
conflict with respecting privacy or confidentiality include duties
to protect the patient, duties to protect others, and duties to
obey the law. When morally complex situations arise in
medicine, physicians typically confront a variety of interests and
moral or legal duties that appear to conflict. In response,
physicians must engage in careful clinical and moral reasoning.
Such reasoning should generally include a clear statement of the
problem, collection of relevant information, identification of
options for action, comparative evaluation of the options,
a decision, action, and assessment of the consequences. In
evaluating options for action, physicians must weigh the various
reasons (rights, duties, values, interests) for and against different
options and choose the option that, all things considered, has
the strongest reasons in its favor. Emergency care often requires
rapid decisions. Emergency physicians should, therefore,
examine potential moral conflicts involving privacy and
confidentiality in advance of actual emergency situations and
settle on appropriate courses of action for particular circum-
stances. Using this critical reasoning process, emergency
physicians will decide in some situations to protect confiden-
tiality and in others to override it to secure another important
value or carry out another important duty.

LEGAL FOUNDATIONS OF PRIVACY AND
CONFIDENTIALITY

Legal obligations to protect patient privacy and confidenti-
ality are grounded in state and federal statutes and the common
law. The privacy rule implemented in 2003 under HIPAA
establishes significant new confidentiality protections, and that
Volume 45, no. 1 : January 2005
federal rule will be described below. This section will outline
common law rules and statutes designed to protect privacy and
confidentiality.

Common Law Rules
As noted above, Warren and Brandeis10 described privacy in

an 1890 law review article as ‘‘the right to be let alone.’’ The first
US legal case based on this right addressed a health care setting.11

In De May v. Roberts (1881), a Michigan court upheld a couple’s
interest in physical privacy after a physician allowed an
‘‘unprofessional young, unmarried man’’ to enter their home and
help deliver their baby.17 As the right of privacy has evolved in
US common law, courts have recognized 4 distinct kinds of
invasion of privacy, including ‘‘unreasonable and highly offensive
intrusion upon the seclusion of another’’ (physical privacy) and
‘‘public disclosure of private facts’’ (confidentiality).18 To
succeed in an action for intrusion on a person’s ‘‘seclusion,’’ the
intrusion must be into a private place or matter and must be
‘‘offensive or objectionable to a reasonable person.’’18

In addition to invasion of privacy, US courts have found
physicians liable for unauthorized release of medical informa-
tion through the concept of a fiduciary duty of confidentiality in
the physician-patient relationship.3 Physicians who reveal
a patient’s personal information to third parties without
appropriate justification may be liable for damages if the patient
experiences harm as a result of the disclosure. Breach of
confidentiality has also been recognized as a malpractice offense
because it violates a professional standard of care.3 (Other court
rulings have established physician duties to disclose medical
information in specific circumstances; these exceptions to the
legal duty to keep confidentiality will be addressed below.)

State and Federal Statutes
A variety of state statutes create general and specific

obligations to protect patient confidentiality. Many medical
licensing statutes include clauses that identify disclosure of
medical information as a type of unprofessional conduct. Statutes
in a majority of states also grant testamentary privilege to the
physician-patient relationship; this privilege allows defendants to
constrain physicians from disclosing patient information in a trial
or other legal proceeding. In addition to these more general
statutory protections, other statutes create special confidentiality
protections for specific conditions. Among the conditions
granted such protection are alcohol and drug abuse and HIV-
AIDS.3 Federal statutes also provide protection for health
information, including information held by federal agencies, by
health care institutions operated by the federal government, and
by health care institutions participating in Medicare, Medicaid,
and other federal health care programs.19

THE HIPAA PRIVACY REGULATIONS
Overview of the Regulations

In addition to the longstanding legal protections for
confidential medical information described above, federal
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regulations that went into effect in 2003 impose new standards
for health care confidentiality across the United States.4,5 These
new regulations, implemented under HIPAA, require providers
to protect the confidentiality, integrity, and availability to
patients of ‘‘individually identifiable personal health informa-
tion’’ in any form, whether electronic, written, or oral. Personal
health information includes information that relates to
a person’s physical or mental health, the provision of health
care, or the payment for health care. The regulations apply to all
health care organizations, including hospitals, physicians’
offices, health care plans, employers, public health authorities,
life insurers, clearinghouses, billing agencies, information
systems, and ‘‘any. person or organization who furnishes, bills
or is paid for health care in the normal course of business.’’

HIPAA regulations require provision of a written ‘‘notice of
privacy practices’’ to patients on contact in the ED. This notice
must be written in plain language; it must explain who will have
access to personal health information and describe patient rights
about access, inspection, retrieval, and correction of their health
information. The notice must also explain provider duties,
grievance procedures, and any anticipated uses or disclosures of
patient information. Patients are required to acknowledge
receipt of this privacy notice in writing.

Under the HIPAA regulations, emergency physicians may use
and disclose personal health information without the patient’s
written authorization only in the following circumstances. (1)
Personal health informationmay be given to the patient himself or
herself. (2) Caregivers may use and disclose personal health
information for their own treatment, payment, and health care
operations activities. (‘‘Health care operations’’ includes a variety
of activities, such as quality assessment, education of health care
professionals, insurance underwriting, and business manage-
ment.) (3) With the patient’s ‘‘informal permission,’’ caregivers
may disclose personal health information to familymembers or in
facility directories. (4) Caregivers may use and disclose personal
health information for 12 ‘‘national priority purposes’’ listed in
Figure 1. The original version of the HIPAA privacy rule required
that patients give explicit consent for all uses or disclosures of
personal health information for treatment, payment, and health
care operations.20 Before the compliance deadline of April 14,
2003, however, the rule was revised to omit this consent
requirement on the grounds that it was unnecessary and too
burdensome.21 Some privacy advocates objected that this change
severely compromised patients’ abilities to protect their health
information.22

Under the privacy rule, EDs must implement policies and
procedures for ensuring that disclosures of personal health
information are limited to the ‘‘minimum necessary’’ to
accomplish the purpose of disclosure and nothing more.
‘‘Minimum necessary’’ standards do not, however, apply to
disclosures to a health care provider for treatment purposes,
disclosures to the patient, and disclosures required by law.

For disclosures made in error, the HIPAA regulations assess
civil penalties of US$100 per violation up to a maximum of
US$25,000 per year. Although patients cannot sue privately for
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a HIPAA privacy violation, the Office of Civil Rights of the
Department of Heath and Human Services is responsible for
overseeing and enforcing the privacy regulations. Maximum
criminal penalties for egregious violations include US$5,000
and 1 year’s imprisonment for wrongful disclosure,
US$100,000 and 5 years’ imprisonment for disclosure under
false pretenses, and US$250,000 and 10 years’ imprisonment
for disclosure for profit or malice. In the first year of
implementation of the HIPAA privacy rule, the Office of Civil
Rights received more than 5,000 complaints of infractions and
referred several dozen cases to the Department of Justice for
prosecution.23

HIPAA and Research
Emergency medical researchers are permitted to use personal

health information if they have specific patient authorization. In
the absence of such authorization, researchers may use personal
health information only if they have obtained a waiver of
authorization from an institutional review board or privacy
board and if it is clear that the research may not be conducted
without access to the personal health information. The HIPAA
Privacy Rule waiver requires that personal identifiers be
protected from improper use. Researchers must provide written
assurances that personal health information will not be reused or
disclosed, and they must provide a written plan to destroy any
identifiers at the conclusion of the research, absent a legal
justification to retain them.

Health care institutions may also enter into agreements with
researchers to disclose ‘‘limited data sets’’ of health care

1. When required by law (statute, regulation, or court
order)

2. For public health activities (eg, disease, vital
statistics, and adverse events reporting)

3. For reporting of abuse, neglect, or domestic violence
4. For health oversight activities (eg, audits,

inspections)
5. For judicial and administrative proceedings
6. For law enforcement purposes (eg, criminal

investigations)
7. For disclosures about deceased persons, to coroners,

medical examiners, and funeral directors
8. For organ, eye, and tissue donation purposes
9. For some types of research (eg, when an institutional

review board has waived the authorization
requirement)

10. To avert a serious threat to the health or safety of
a person or the public (eg, from an escaped prisoner)

11. For specialized government functions, such as
military missions or correctional activities

12. For Workmen’s Compensation claims

Figure 1. Twelve ‘‘National Priority Purposes’’ for which
personal health information may be used or disclosed under
the HIPAA Privacy Rule without the person’s written
authorization. Source: 45 CFR x164.512.4
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information for research purposes. Such limited data sets must
exclude the 16 specific identifiers listed in Figure 2.24 State laws
relating to deidentification of health information may impose
additional burdens and limit areas where HIPAA-compliant
deidentified information may be used.

LEGAL LIMITS OF PRIVACY AND
CONFIDENTIALITY

In law, as in ethics, obligations to respect the privacy and
confidentiality of patients are not absolute. Several exceptions to
these obligations are widely recognized in the law, including
duties to warn third parties of harm, duties to report various
medical conditions, and duties to inform legal guardians and
other surrogates about the care of minors and other in-
competent patients.

Duty to Warn
In particular circumstances, physicians have a legal obliga-

tion to breach the confidentiality of a patient to warn another
individual not under the care of the physician, a so-called third
party, of a risk of danger posed by the patient. Early in the past
century, in cases of infectious disease, a legal duty was ascribed
to physicians to warn third parties of dangers of transmission of
the disease to them, despite the fact that this disclosure would
breach the confidentiality of the patient.25-28 A sentinel case,
Tarasoff v. the Regents of the University of California, involved the
failure of a psychologist and supervising psychiatrist to warn of
the danger posed by their patient to a woman whom the patient
identified and threatened, who was not the psychiatrist’s patient,
and who was later murdered by the patient.29 The holding of
this case asserted that the physician has a duty to warn a third

1. Names
2. Postal address information, other than town or city,

state, and ZIP code.
3. Telephone numbers
4. Fax numbers
5. E-mail addresses
6. Social security numbers
7. Medical record numbers
8. Health plan beneficiary numbers
9. Account numbers

10. Certificate/license numbers
11. Vehicle identifiers and serial numbers, including

license plate numbers
12. Device identifiers and serial numbers
13. Web universal resource locators
14. Internet protocol numbers
15. Biometric identifiers (including finger and voice

prints)
16. Full-face photographic images and any comparable

images

Figure 2. Sixteen identifiers that must be removed from
‘‘limited data sets’’ of health care information for research
purposes. Source: 45 CFR x 164.514(e).4
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party of danger posed by the patient. Other state courts have
varied about whether that duty is a duty to warn or a duty to
protect and whether the duty owed is to an identified victim or
to any ‘‘foreseeable’’ victim. The level of risk of harm that
engenders the duty to warn has also varied from decision to
decision. Nonetheless, the duty to breach confidentiality to
warn a potential victim has been established in US common law
during the past 30 years.

As noted above, statutes in a number of states require special
measures to protect the confidentiality of persons infected with
HIV. These measures are counterbalanced by common law
duties to protect third parties from harm and by reporting
requirements described below. A federal law, the Ryan White
Comprehensive AIDS Resources Emergency Act, also requires
that, in response to requests for information by emergency
response employees, medical facilities must notify emergency
care providers of any HIV exposure.30

Reportable Conditions
Statutory law requires the reporting of confidential in-

formation about a variety of health conditions. Some of these
involve a duty closely related to the duty to warn, namely, the
duty to protect the public health. Thus, physicians have for
centuries had a legal duty to report to the authorities certain
infectious diseases, such as tuberculosis and sexually transmitted
diseases, despite the patient’s wish to keep the information
confidential.31,32 Lists of reportable diseases are established and
updated by state public health authorities; current lists include
bioterrorism agents (eg, anthrax, smallpox, plague, botulism,
tularemia, viral hemorrhagic fevers) and new epidemic diseases
such as severe acute respiratory syndrome.

In addition to infectious diseases, physicians in most states are
by law permitted or required to report conditions that affect
a patient’s ability to operate a motor vehicle safely. Such
reporting is obviously intended to protect travelers from dangers
posed bymedically impaired operators of public or private modes
of transportation.

Legislation in all states mandates reporting of injuries that are
suspected to be caused by child abuse, and protects from liability
physicians who report in good faith, but in error, a condition
which later does not prove to be abuse.33 Although many
emergency physicians have been unaware of family violence
reporting statutes involving adults,34 most states also have
mandated the reporting of suspected abuse of elders or dependent
adults,35 and several have mandated reporting of domestic
violence against intimate partners.36 Most states require report-
ing of any injury, including injuries inflicted by an intimate
partner, if the injury was caused by a gun, knife, or other deadly
weapon.37 Requirements vary greatly from state to state about
who must report (physician, any health provider, any citizen) and
to whom to report (hospital administrator, police, social services
agency). A current American Medical Association Code of Ethics
opinion opposes mandatory reporting for intimate partner
violence on the grounds that the adult victims of domestic
violence should retain control over whether and when to report
Annals of Emergency Medicine 57
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these actions.38 Similarly, the American College of Emergency
Physicians has a policy opposing mandatory reporting of
domestic violence to the criminal justice system.39

Mandatory reporting for conditions such as gunshot wounds
may be defended on public health grounds (because society
wishes to prevent another injury inflicted by the person who
caused the original injury), but are more clearly related to law
enforcement goals of capturing and punishing perpetrators of
violent crimes. Generally, mandatory reporting laws do not
require reporting of ‘‘victimless crimes’’ (eg, drug abuse or
prostitution) or crimes that are less deadly (eg, battery).

Minors and Other Incompetent Patients
Parents, as the natural guardians of their minor children,

legal guardians, and other legally recognized representatives for
incompetent patients are authorized to make health care
decisions on behalf of those patients. To make informed health
care choices, these individuals must be informed about the
medical condition and care of the patients.

In the case of minors, the law recognizes several exceptions to
the duty to provide medical information about minor patients to
parents or guardians. Although state laws vary, most states have
established a status of emancipation for certain minors; criteria
for emancipation often include being married and being
financially independent.40,41 Emancipated minors may make
health care decisions without parental involvement and are
entitled to the same confidentiality protections as adult patients.
Additionally, many states recognize the concept of the ‘‘mature
minor’’ and grant some decisionmaking and confidentiality
protections to minors who have reached a certain age and are
intellectually and emotionally capable of making certain health
care decisions. Many states also have laws permitting or requiring
confidential treatment for minors for such issues as pregnancy,
contraception, substance abuse, and sexually transmitted
disease.42

Legal guidelines about disclosure of patient information may
exist in other specific situations. Deceased patients, for example,
are incapable of protecting their own interests, but federal law
requires the reporting of their vital statistics. Disclosures to
family and others must be made discreetly to preserve the
decedent’s reputation and dignity where possible.43

PRIVACY AND CONFIDENTIALITY STANDARDS
IN HOSPITAL ACCREDITATION

The Joint Commission on Accreditation of Healthcare
Organizations (JCAHO), the recognized accreditation agency
for US hospitals, has adopted explicit standards requiring
respect for patient confidentiality and privacy. Although not
legally required, JCAHO accreditation is a practical necessity for
most hospitals. Failure to meet established JCAHO standards
may jeopardize a hospital’s accreditation.

The 2003 JCAHO standards on Patient Rights and
Organization Ethics includes this statement: ‘‘The hospital
demonstrates respect for the following patient needs: confi-
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dentiality; privacy; .’’.44 The accreditation manual goes on to
describe the following as ‘‘examples of implementation’’ of
these standards: ‘‘Policies and procedures, based on applicable
law and regulations, address confidentiality of patient in-
formation. The patient is informed of the hospital’s policy on
confidentiality at the time of admission’’; ‘‘cubicle curtains in
the emergency area give visual privacy’’; and ‘‘spacing of
stretchers and examination areas in the emergency area give
auditory privacy.’’ As these examples illustrate, accreditation
requirements provide additional safeguards for protection of
privacy and confidentiality in hospitals and EDs.

In summary, respect for patient privacy and confidentiality
is a professional responsibility with both ancient origins and
contemporary significance. After a brief review of the concepts
of privacy and confidentiality, this first part of the article has
outlined the moral and legal foundations and limits of
privacy and confidentiality. Part II of the article will examine
the claims of privacy and confidentiality in specific ED
contexts.
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Part I of this article reviewed the concepts of privacy and confidentiality and described the moral
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physical privacy issues in the ED, including problems of ED design and crowding, issues of patient
and staff safety, the presence of visitors, law enforcement officers, students, and other observers,
and filming activities. The article then examines confidentiality issues in the ED, including
protecting medical records, the duty to warn, reportable conditions, telephone inquiries, media
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INTRODUCTION
Part I of this article focused on the conceptual, moral, and

legal foundations and limits of privacy and confidentiality. It
addressed 3 important questions: (1) How are privacy and
confidentiality defined? (2) What are the major moral and legal
reasons for respecting patient privacy and confidentiality? and
(3) What are the major moral and legal limits on the
professional duty to respect patient privacy and confidentiality?
This second part of the article will use the conceptual, moral,
and legal framework of Part I to address privacy and
confidentiality issues commonly encountered in the emergency
department (ED). Following the convention adopted in Part I
of the article, this part of the article will use the term ‘‘privacy’’
to refer to protection from the physical presence of or exposure
of one’s body to unauthorized persons and ‘‘confidentiality’’ to
refer to protection of patient information from disclosure to
unauthorized persons. The article will begin by examining
privacy issues and then consider confidentiality issues in the ED.
60 Annals of Emergency Medicine
PRIVACY ISSUES IN THE ED
ED Design and Patient Volume

Unlike other hospital units, where private and semiprivate
rooms assist in the protection of privacy and confidentiality,
EDs often contain large treatment bays in which multiple
patients may be housed for long periods, separated from one
another only by curtains, if at all. In one study, investigators
reported frequent breaches of privacy and confidentiality in
a university hospital ED.1 ED patients in another university
hospital reported that they were more likely to be seen and
overheard by unauthorized persons in curtained treatment areas
than in rooms with solid walls.2 Although 92.6% of the 104
patients in the latter study reported that their expectations for
privacy in the ED were met, 4 patients (all in curtained
treatment areas) reported withholding part of their medical
history, refusing part of their examination, or both because of
privacy concerns. These limited studies, and the authors’
personal experience, suggest that patient privacy in the ED is
routinely compromised by physical ED design, crowding, or
lack of caregiver vigilance.
Volume 45, no. 1 : January 2005
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When the ED becomes crowded, there may be no practical
alternative to placing patients on gurneys in close proximity to
one another in treatment areas and hallways for extended
periods, greatly exacerbating endemic problems of protecting
privacy. ED crowding has become such a common and
widespread occurrence that one recent commentator satirically
describes ‘‘the emerging subspecialty of Hallway Medicine.’’3

Thus, the physical limitations of the ED and the high volume of
patients may make the preservation of privacy (and confiden-
tiality) extremely difficult.

Problems of ED design and crowding are, of course,
institutional and social issues largely beyond the control of
individual emergency physicians. In response to these difficult
conditions, however, emergency physicians can take important
steps to protect their patients from unnecessary and undesired
physical exposure. Emergency physicians should strive to
minimize patient waiting time in ED treatment areas, thereby
reducing overall patient volume. Emergency physicians should
also use all available treatment areas and partitions to separate
patients from one another as effectively as possible. They should
insist on the use of movable privacy screens when procedures
and tests (such as ECGs) must be performed on patients in open
areas. When the opportunity arises, emergency physicians
should advise designers of new and renovated EDs about ways
to make patient privacy and confidentiality a high priority in
a patient-centered ED environment.

Patient and Staff Safety
In some cases, it may be appropriate to limit the physical

privacy of a particular patient to protect the patient or ED staff
from harm. If, for example, a patient poses a grave risk of self-
destructive behavior and staffing levels do not allow near-
constant observation of the patient, placing the patient in an
easily observable area near the nursing station may be preferable
to restraining the patient physically or chemically. Similarly,
when staffing levels are limited, it may be necessary to place
severely ill or injured patients in an area where a single nurse can
continuously monitor several patients simultaneously. Patients
who exhibit or seriously threaten violence against ED staff or
others in the ED may need to be interviewed, observed, and
treated in secure areas and in the presence of hospital security
personnel or law enforcement officers to protect staff or others
at risk.

Visitors
Visitors often provide important comfort and support to the

ED patient, but at times certain visitors may add stress or
otherwise be unwelcome to the patient. Emergency physicians
should protect patient privacy by allowing visitors into patient
care areas only when approved by the patient. If the patient is
unable to consent, a surrogate should give permission before
allowing visitors to enter the clinical area. Visitors should be
identified and registered with security before ED entry. On
arrival at the bedside, visitors should be instructed to remain
with the patient they are visiting and restricted from entering
Volume 45, no. 1 : January 2005
unauthorized areas of the ED, where they may inappropriately
observe other patients or overhear confidential information.

Law Enforcement Officers
Law enforcement officers play several legitimate professional

roles in the ED. They may be present in the ED at the request
of caregivers to provide physical protection to ED staff, patients,
and visitors from a potentially violent patient or visitor. Law
enforcement officers may transport injured or ill patients to the
ED from the scene of an accident or a violent crime. They may
also come into the ED to collect physical evidence, interview
crime victims or suspects, or otherwise pursue investigation of
an actual or potential crime.

Each of these activities may justify giving law enforcement
officers access to ED patients, thereby intruding on their
privacy. Ordinarily, ED patients should be asked for and give
their permission to be visited by law enforcement officers and to
have patient information released to law enforcement officers.4

Persons transported to the ED in the custody of law
enforcement officers, as, for example, crime suspects or prison
inmates, may have limited rights to physical privacy and
confidentiality. Although ex parte warrants can grant police
access to patient information, law enforcement activities should
not otherwise interfere with patient care. Similar to other
visitors, law enforcement officers should also not be allowed to
wander and view patient care activities not related to their
reason for being in the ED.

Students and Other Observers
Observation of and participation in clinical care are essential

aspects of medical education, and medical and other health
professions students are frequently present in the ED. Because
the presence of students in the ED serves socially valuable
educational and therapeutic roles, whether patients should have
control over their presence is a controversial issue. Some
maintain that patients may not refuse the presence of students
in a teaching institution, whereas others believe that consent to
the presence of students may be presumed if the patient does
not actively object, and still others maintain that explicit
consent should be obtained from patients for the presence of
students.5 Most patients accept the participation of
students in their own medical care despite its circumscription of
their privacy.6-10 Patients should be informed of the identity
and role of all of their caregivers, including students. Careful
consideration should be given to patient requests that students
not participate in their care. Honoring such requests may
depend on the reasons for the request. For example, if a
request is based on the student’s race, it should not be honored.
If, in contrast, a request is made because of a personal
relationship between the patient and the student, it should
be honored.

Others may also request permission to observe care in the
ED, as, for example, a high school student considering a health
professions career. Because these observers do not play a role in
caring for the patient, the patient’s explicit consent should be
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obtained for their presence. If patients are unable to consent or
refuse, a reasonable person test may be used to determine
whether it is morally permissible for an observer to be present
by asking the question, ‘‘Would a (hypothetical) reasonable
person object to the presence of the observer?’’ Observers
without a legitimate clinical service or educational role should
not be allowed in the clinical area.11

Filming Activities
Recorded images of patients, including photographs, films,

and videotapes, are produced in EDs, as in many other health
care settings, for a variety of reasons, including documentation
of the patient’s condition and treatment, quality assessment and
improvement, education of health care professionals, and
biomedical research. Videotaping as a valuable tool in
emergency medicine education, for example, was reported as
early as 1969.12 The use and disclosure of images made for the
above purposes raise important questions of patient confiden-
tiality that will be discussed below. Because physicians, nurses,
or others already participating in the care of the patient are
typically the ones who take photographs or make videotapes for
the above purposes, these activities do not generally raise
additional issues of invasion of the patient’s physical privacy.

In the past decade, a new impetus for the filming of patients
in hospitals and EDs has emerged, namely, the popularity and
proliferation of reality-based television programming depicting
emergency medical treatment. Emergency physicians have been
active in participating in these programs and have even surveyed
the attitudes of ED patients and caregivers toward filming for
this purpose.13 The appropriateness of filming in the ED for
commercial television programming has been the subject of
spirited debate in the emergency medicine literature.14-25

Proponents of filming in the ED for reality TV programs argue
that this practice offers a variety of potential social benefits,
including more accurate public education about emergency
treatment and injury prevention and increased public scrutiny
of emergency practices.15,16,18 Although they acknowledge that
patient privacy and confidentiality are compromised by filming
and that patients’ abilities to consent may be limited,
proponents claim that invasions of privacy are already
commonplace in the ED and that most patients do not resent
the loss of privacy and are in fact eager for their ‘‘15 minutes of
fame’’ on national television.

Opponents of filming in the ED for commercial television
argue that this activity unjustifiably invades patient priva-
cy.14,17,19-25 They point out that some filmmakers use the
approach of filming without permission and asking for
permission to air the film later. Under this approach, by the
time permission to air a film is requested, the patient’s physical
privacy has already been violated by the very presence of a film
crew within an area where the patient has a ‘‘reasonable
expectation of privacy,’’ the standard that must be satisfied both
legally and ethically. If filmmakers do seek consent from
patients before filming, another problem confronts them. To
capture the sense of drama and life-threatening danger to which
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these shows aspire, patients who are approached for consent are
often vulnerable and in a state of compromised decisionmaking
capacity. Included in this category are patients with acute
medical conditions (eg, myocardial infarction), chronic medical
conditions (eg, stroke), psychiatric disturbances, mental re-
tardation, limited education, language barriers, or incarceration.
Such patients often cannot give valid consent to be filmed. ED
staff or students are also vulnerable to coercion and may feel
obliged to consent to being filmed.25,26 Because they are
dependent on their supervisors or instructors for their
continuing employment or advancement, staff and students,
like many patients, may believe that they will not be treated as
well if they do not accede to requests to be filmed.

In recent years, several professional organizations have
formulated policies about the filming of patients. These policies
emphasize the role of consent before filming. In its 2004
Comprehensive Accreditation Manual for Hospitals, for example,
the Joint Commission on Accreditation of Healthcare Organ-
izations has added the following new standard: ‘‘Consent is
obtained for recordings or filming made for purposes other than
the identification, diagnosis, or treatment of the patients.’’27

The Joint Commission on Accreditation of Healthcare
Organizations recognizes a limited exception to this standard if
the patient is unable to give consent before filming and consent
is obtained for any subsequent use of the film. An American
Medical Association Code of Ethics opinion issued in 2001 also
requires previous consent of the patient for filming, except when
the patient is ‘‘permanently or indefinitely incompetent.’’28 An
American College of Emergency Physicians policy adopted in
2002 ‘‘discourages the filming of television programs in
emergency departments except when patients and staff members
can give fully informed consent prior to their participation.’’29

One final policy, adopted by the Society for Academic
Emergency Medicine in 2001, rejects all commercial filming of
patients in the following words: ‘‘Image recording by
commercial entities does not provide benefit to the patient and
should not occur in either the out-of-hospital or emergency
department setting.’’30 Physicians and administrators should
also be aware that civil lawsuits for the tort of invasion of
privacy have recently been filed against some hospitals and
producers involved with these activities, and some hospitals have
already entered into out-of-court settlements.

CONFIDENTIALITY ISSUES IN THE ED
Protecting Medical Records

Because it documents the patient’s care and facilitates
communication among health professionals, the medical record
is an essential source of personal health information. In addition
to ED records, access to medical records from previous
hospitalizations informs and thereby improves treatment in the
ED. Emergency physicians must, however, protect patient
confidentiality by preventing unauthorized persons from
viewing patient records. Standard measures for protecting
medical records include establishing a secure location for
records, returning records to that location after use rather than
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leaving them on a counter or table, and removing or covering
information on the front of the patient’s chart.31,32

Many EDs are now using computer applications for patient
tracking, physician order entry, prescription and aftercare
instructions, and keeping themedical record. In such cases, lists of
patients along with their chief complaints are typically displayed
on status boards that can be accessed by various computers around
the department (similar to the white grease boards that used to be
a staple in many EDs). In such cases, computers must be situated
so that the public cannot view them, and privacy screens may be
required in certain locations. All such computers should require
password access, and access should be granted only to those with
a legitimate need for it. These computers must also be set to
automatically ‘‘time out’’ (revert to the screen saver) within a short
period when not in use, if they are not closed by the user.
Computer systems that are used to view imaging studies should
have similar safeguards.

Duty to Warn
As noted in Part I, US courts have recognized a physician duty

to warn third parties when a patient poses a significant danger to
their health or safety. This duty will, for several reasons, usually
be more difficult to identify and carry out in the ED than in other
practice settings. There are, to be sure, ED patients who may
endanger others through their violent or reckless actions or their
infectious diseases. Because emergency physicians typically lack
an ongoing or long-term relationship with their patients, they
will often be unable to assess the degree or seriousness of the risk
a psychiatric or substance-abusing patient may pose to third
parties. Even if they do diagnose a severe and highly contagious
disease, emergency physicians will usually require the coopera-
tion of the patient to identify third parties who may be at risk. A
possible alternative, if such a patient refuses to cooperate, may be
to impose isolation or quarantine on the patient, in concert with
public health officials.33

Reportable Conditions
In response to recent national emergencies, particularly the

terrorist attack of September 11, 2001, public health
authorities have expanded the existing list of reportable
conditions. The subsequent discovery of anthrax-infected mail
has focused attention on reporting of suspected bioterrorist
agents such as anthrax, tularemia, plague, botulinum, and
smallpox.34 In response to the worldwide spread of several new
and potentially lethal infectious diseases, exacerbated by
increased international airline travel, reporting has also been
mandated for severe acute respiratory syndrome, West Nile
virus, monkey pox, and Ebola virus. The recent emphasis on
these conditions and the legal duty to report them impose
clear limits on confidentiality.33 Because patients with these
catastrophic infectious diseases are likely to seek care at an ED,
emergency physicians must be prepared to identify the
conditions and to communicate with public health authorities
in ways that protect the populace and guard patient
confidentiality whenever possible.
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As noted in Part I, state statutes establish clear legal duties to
report suspected abuse or neglect of children and dependent
elderly persons. The moral basis for this duty, protection of
vulnerable individuals from harm, is also clear. Unlike
pediatricians or family physicians who may observe and care for
children over a period of years, however, emergency physicians
must typically make a decision about reporting on the basis of
a single patient encounter. The potential danger to children and
elders of unrecognized abuse and neglect underlines the
importance of careful examination and history taking in the ED
to identify suspected cases of abuse or neglect.

Telephone Inquiries From Family and Friends
Telephone inquiries for patient information raise several

problems of confidentiality. EDprofessionals may have difficulty,
especially if they are not already acquainted with the caller, in
ascertaining his or her identity and relationship to the patient.
Even if the caller’s identity can be confidently established, the
patient may not be able to give consent for release of information.
Institutions should develop policies for responding to telephone
inquiries, includingmechanisms for obtaining patient consent for
release of information and for ascertaining the identity of the
caller (by, for example, returning a telephone call).35,36 Unless the
caller’s identity and relationship to the patient is confidently
established and the patient or a surrogate gives consent for release
of information, telephone inquiries for patient information
should generally not be honored. Other overriding concerns may
occasionally justify the limited release of information over the
telephone. For example, an emergency physicianmay judge that it
is permissible to reassure a frantic relative that a loved one who has
been involved in a major traffic accident is actually alive and well
or may encourage a family member to come to the hospital, if the
opposite is the case. In such situations, the family member should
be expected to identify the patient by their exact full name,
without prompting.

Media Requests for Patient Information
In general, it is best for requests by the media for

information about patients to be referred to the hospital’s public
relations department or to someone else administratively
charged with handling such requests. Some hospitals confirm
that a particular patient has been transported to the hospital and
provide information about the patient’s general condition (eg,
fair, critical, stable, treated and released). Hospitals should
obtain the patient’s permission for release of this information
when possible. Other hospitals use a ‘‘no comment’’ policy in all
cases. Inquiries related to possible crimes should be referred to
the police conducting the investigation. If the patient is
a celebrity or public figure, emergency physicians may be
inundated with media requests for information; often, such
requests can be referred to a personal spokesperson or publicist.

Communication Among Health Care Providers
Emergency physicians must often share protected health

information with other physicians and health care professionals
to provide appropriate care for the patient. Communication of
Annals of Emergency Medicine 63



Privacy Challenges in the Emergency Department Moskop et al
patient information to other health care professionals for this
purpose does not constitute a violation of confidentiality. Such
information should, however, be shared with others involved
in the patient’s care only as needed and in appropriate
settings.37-39 In the ED, for example, physicians should avoid
discussing patient information or dictating patient notes in
treatment bays or open workstations where they can easily be
overheard by anyone nearby. Health care professionals may be
tempted to divulge patient information to colleagues (or others)
in situations when it is not necessary for any medical
purpose.40,41 This temptation may arise when the patient is
a public figure, is well known in the institution, or has an
unusual condition, but health care professionals must recognize
that disclosing private information in such circumstances is
morally and legally unjustifiable.

The above review of privacy issues examined the relationship
between patient privacy and the presence in the ED of health
professions students. Student access to patient information raises
similar questions about confidentiality. If students are viewed as
professionals-in-training who contribute to patient care and who
understand and respect patient confidentiality, their access to
patient information may be justified on therapeutic grounds. As
noted in Part I, the Health Insurance Portability and Account-
ability Act (HIPAA) privacy rule places the training of health
professions students under the category of ‘‘health care
operations,’’ thereby allowing the disclosure of information to
students without patient authorization.42

Habitual Patient Files
EDs commonly keep files of patients who are suspected of

seeking drugsdmost often opiates or benzodiazepinesdfor
nontherapeutic purposes, including recreation, abuse, or resale.
Such files have been termed ‘‘habitual patient files’’ and, less
appropriately, ‘‘repeater files,’’ ‘‘frequent flyer files,’’ and
‘‘special needs files.’’43 Although the efficacy of these files in
reducing total visits to EDs or altering patient treatment plans
has never been established, their common use mandates an
examination of the confidentiality issues arising from their
existence.

In establishing and using habitual patient files, emergency
physicians should be familiar with state and federal laws that
regulate these activities. Ideally, a hospital or other health care
attorney with expertise in confidentiality issues should be con-
sulted to ensure that a particular process conforms to these laws.

In general, habitual patient files are permissible if their goals
include protecting patients from harm as the result of drug abuse,
preventing the inappropriate use of valuable ED resources, or
protecting society from harms caused by the resale of ill-gotten
drugs or the actions of intoxicated persons. Habitual patient files
may also contain specific treatment plansdworked out in
advance with managing physiciansdfor patients with chronic
pain conditions.

It is permissible (under HIPAA and other regulations) for
physicians to share protected health information with other
physicians for the purposes of treatment. Other members of the
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health care team may also be permitted access to patient
information on a need-to-know basis. In general, such sharing
should occur within a single institution, and calls between
institutions for information should not be honored. The
habitual patient file should be kept in a secure location and
should be viewed in private. Access should be limited to
authorized personnel, and browsing of the file should not be
permitted. One suggestion is to create an electronic habitual
patient file with password protection and the ability to access
the files from many sites within a department. Inappropriate
release of information contained in habitual patient files could
result in fines or other penalties.

Use of Patient Images
This article has reviewed the potential threat to patient

privacy from filmmakers recording patient images, especially for
commercial purposes. Once images have been made, their
possible use or dissemination also poses a threat to patient
confidentiality. As noted above, images can serve a wide variety
of purposes, including documentation, treatment, quality
assessment, education of health professionals and the public,
research, and commercial entertainment. The rationale for and
scope of disclosure of patient information differs significantly
among these various purposes.

Images made for documentation and treatment typically
contribute directly to patient welfare and remain a part of the
patient’s medical record. Standard measures to protect the
medical record from inappropriate access should therefore be
sufficient to protect the confidentiality of these images.

Patient images are also recorded for quality assessment (eg,
the practice in some EDs of videotaping some or all trauma
resuscitations).44 Although the potential value of this use of
patient images for improving emergency treatment is signifi-
cant, the patients taped do not benefit directly from their own
taping and are unable to consent to the taping. Only health
professionals directly involved in the practices under analysis
and in the quality assessment process have access to these
images, however. Although the HIPAA privacy rule does not
require patient authorization for using patient information for
this purpose, some notification of this practice, such as signs
posted in the ED, may be advisable on moral grounds.

The use of traditional photographs for teaching purposes has
been a longstanding practice in medical education, and the use
of digital photography and videotaping is rapidly expand-
ing.45,46 Multimedia educational presentations also offer clear
educational benefits.47-51 Because this information is usually
disseminated only to health professional educators and their
students, its use has been largely accepted by the professional
community and the general public. Nevertheless, an American
Medical Association policy entitled ‘‘Filming Patients for
Educational Purposes’’ asserts that ‘‘informed consent should be
obtained before filming whenever possible. If it is not possible
to obtain consent from the patient before filming, then consent
must be obtained before the film is used for educational
purposes.’’52 This policy allows surrogate consent for the use of
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a film only in the case of minor children or permanently
incompetent adults. In a similar statement, the International
Committee of Medical Journal Editors asserts that ‘‘identifying
information should not be published in written descriptions,
photographs, or pedigrees unless the information is essential for
scientific purposes and the patient (or parent or guardian) gives
written informed consent for publication.’’53

If explicit informed consent is required for use of images in
professional education, it should follow that it is also required
for use of images in research, public education, and
entertainment, where the potential scope of dissemination of the
images is much greater. Informed consent should ordinarily be
obtained for publication of a patient image even if the image
does not identify the patient.54

Electronic Communications
Technology has greatly facilitated the transfer of patient

information, and health care providers are using electronic
records with increasing frequency.55-57 The benefits of
electronic storage, retrieval, and transmittal are numerous; they
include the timely availability of information to clinicians such
as medical history, medications, and previous ECGs. These
benefits may be especially important in the ED because patients
often arrive without documentation of their condition or of
treatment provided at other institutions. A disadvantage,
however, is that widespread availability of electronic records and
the use of electronic data transmission opens the door to
unauthorized access, a clear violation of confidentiality. Stories
abound of ‘‘hackers’’ who have found access to supposedly
‘‘secure’’ information, such as financial and even national
security information. The HIPAA privacy rule requires that
access to electronic records be given only to authorized
individuals.42 A HIPAA-authorized security rule, to take effect
in April 2005, will require that electronically transmitted
health information be encrypted according to strict standards.58

Medical records are also sometimes transmitted by fax. In
such cases, safeguards must be in place, including ensuring that
the receiving fax number is correct and that machines that
receive faxes are in secure locations accessible only to authorized
personnel. When ED reports are automatically transmitted to
primary care providers after an ED visit, it is important that the
database of fax numbers be updated periodically. (Similarly, the
database of e-mail addresses must also be periodically updated if
reports are automatically transmitted by e-mail.) It is also good
practice for the fax cover sheet to indicate the confidential
nature of the items being faxed. When documents that are
received either electronically or by fax will not be made part of
the permanent medical record, care must be taken to dispose of
them confidentially. Shredders or dedicated locked trash bins
are often used for this purpose.

Minors and Confidentiality
Confidentiality for minor patients presents special concerns

in emergency medicine. Numerous factors must be considered
when a minor patient requests confidential health care,
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including the best interest of the patient, future patient attitudes
toward health care, concerns of the parents, federal and state
laws, and public health issues.59-61 Physician attitudes about
issues of adolescent confidentiality show considerable variation
in different health care settings.62,63

For minors who do not meet criteria for emancipation or
‘‘mature minor’’ status and whose conditions do not receive
statutory confidentiality protection, issues of confidentiality can
be difficult. For example, parents may request health information
about their child, but the minor patient may, for a variety of
reasons, request that the information not be disclosed to them.
Ideally, education of minor patients about the importance of
parental involvement in their health care may bridge the gap
between the parties. In most such cases, minor patients should be
encouraged to be open about health care decisions with their
parents. If consent cannot be obtained from theminor patient, the
issue of disclosure to parents becomes more controversial. Some
argue that parents have a right to receive health information about
their dependent children. Others believe that minor patients have
the same rights of privacy and confidentiality about health care as
adults, particularly because adolescent minors are more likely to
seek health care when confidentiality is ensured.64,65 In general,
decisions about disclosure without consent of a minor patient
should be made in the best interests of the patient and his or her
parents, with careful consideration of state and federal law.

Emergency physicians should generally respect the confi-
dentiality of students seeking treatment for substance misuse,
sexually transmitted diseases, contraception, and pregnancy, but

1. Keep doors and partitions closed to prevent
observation of patients by unauthorized persons.

2. Ask patients before allowing third parties (friends, law
enforcement officers, ED observers) to visit them.

3. Obtain the patient’s informed consent before filming,
especially for commercial purposes.

4. Keep paper and electronic medical records, including
laboratory results and radiographs, out of the reach or
sight of unauthorized persons.

5. Do not discuss patients or dictate patient notes
within the earshot of unauthorized persons.

6. Do not disclose patient information to colleagues or
others unnecessarily.

7. Do not disclose patient information by telephone
without patient permission.

8. Obtain the patient’s informed consent for the
dissemination, publication, or broadcast of recorded
patient images.

9. When a document containing patient information is
not needed, dispose of it properly by, for example,
shredding or placing in a locked receptacle.

10. Guard and do not share your password to
computerized patient information.

11. Educate staff about privacy and confidentiality
practices in the ED.

Figure. Practical ways to protect privacy and confidentiality
in the ED.
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seriously ill teenagers and those threatening to harm themselves
or others will generally require hospitalization and disclosure to
their parents or guardians. In such cases, consent from the
adolescent patient should be obtained whenever possible.

In conclusion, respect for privacy and confidentiality in
health care is a professional responsibility with strong moral and
legal foundations. Given this mandate, it is paradoxical that
emergency physicians often treat patients for whom privacy and
confidentiality are of vital importance in settings where privacy
and confidentiality are extremely difficult to protect. This article
addresses the paradox by examining the scope and limits of the
emergency physician’s responsibility to protect privacy and
confidentiality. The Figure offers a summary listing of practical
ways to protect privacy and confidentiality in the ED.

The recent HIPAA privacy rule attempts to reinforce the
protection of personal health information and tomake the use and
disclosure of such information by providers more understandable
to patients.42Whether such transparency engenders more trust or
more suspicion in the minds of ED patients remains to be seen.
Because legal mandates are neither necessary nor sufficient to
satisfy the moral obligations of physicians, it is essential that
physicians understand and accept their responsibility to protect
privacy and confidentiality on moral and legal grounds.
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2. WIDESPREAD LACK OF UNDERSTANDING:  

 Many judicial officers and attorneys do not understand the medical and 
psychological severity of the act of strangulation.  

 In many cases, the lack of observable physical injuries to the victim cause 
judges to minimize the seriousness of strangulation.  

 In order to make sure judges understand the seriousness of strangulation, 
some prosecutors have asked courts for permission to have an expert in the 
field of strangulation testify at bail hearings as to the following: see 3-7 below. 

1. DEFINITION OF STRANGULATION: Strangulation is a form of asphyxia (lack of 
oxygen) characterized by closure of the blood vessels and/or air passages of the 
neck as a result of external pressure on the neck. 

3. STRANGULATION IS ONE OF THE MOST LETHAL FORMS OF VIOLENCE USED BY 
MEN AGAINST THEIR FEMALE INTIMATE PARTNERS: 
 The act of strangulation symbolizes an abuser’s power and control over the victim. The 

sensation of suffocating can be terrifying. 

 Most victims of strangulation are female. 

 The victim is completely overwhelmed by the abuser; she vigorously struggles for air, and is at 
the mercy of the abuser for her life.  

 The victim will likely go through four stages: denial, realization, primal and resignation. 

 A single traumatic experience of strangulation or the threat of it may instill such intense fear 
that the victim can get trapped in a pattern of control by the abuser and made vulnerable to 
further abuse.  

  

 
   

QUESTION: When making bail decisions in Felony Strangulation cases, 
what seven (7) well-established medical-legal facts should every judge (and 
attorney) be aware of? 
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5. MEDICAL FACTS: 

 Strangulation stops the flow of blood to the brain (carotid artery). 

 Lack of blood flow to the brain will cause unconsciousness in 10 seconds. 

 Lack of blood flow to the brain will cause death in 4 minutes. 

 It takes very little pressure to stop blood flow to the brain (4 psi): 
a. It takes less pressure than opening a can of soda (20 psi); 
b. It takes less pressure than an average handshake (80-100 psi); 
c. It takes less pressure than pulling the trigger of a handgun (6 psi). 

 It only takes 33 psi to fracture a victim’s larynx (far less than a handshake). 

7. STRANGULATION CAN CAUSE SUBSTANTIAL INJURIES (OFTEN DELAYED) SUCH AS: 
a. Physical injuries (e.g. death, unconsciousness, fractured trachea/larynx, 

internal bleeding (hemorrhage) and artery damage (intimal tears), dizziness, 
nausea, sore throat, voice changes, throat and lung injuries, swelling of the 
neck (edema), breathing and swallowing problems, ringing in the ears 
(tinnitus), vision change, miscarriage);  

b. Neurological injuries (e.g. facial or eyelid droop (palsies), left or right side 
weakness (hemiplegia), loss of sensation, loss of memory, paralysis);  

c. Psychological injuries (e.g. PTSD, depression, suicidal ideation, memory 
problems, nightmares, anxiety, severe stress reaction, amnesia and psychosis); 

d. Delayed fatality (e.g. death can occur days or weeks after the attack due to 
carotid artery dissection and respiratory complications such as pneumonia, 
ARDS and the risk of blood clots traveling to the brain (embolization). 

6. LACK OF EXTERNAL EVIDENCE ON THE SKIN: 

 CAUTION: Lack of visible findings (or minimal injuries) does not exclude a 
potentially life threatening condition. Strangulation often leaves no marks. 

 A study by the San Diego City Attorney’s Office of 300 domestic violence cases 
involving strangulation revealed that up to 50% of victims had no visible injuries. 

4. THE “NECK” IS THE MOST VULNERABLE PART OF THE BODY:  

 Blood and oxygen all flow from the body to your brain through the NECK.  

 The NECK is the most unprotected and vulnerable part of the body.  

 More serious injuries occur from NECK trauma than any other part of the body.  
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MINNESOTA HISTORICAL FACTS OF INTEREST 
 

1. It is estimated that 23% to 68% of women victims of domestic violence have 
experienced at least one strangulation assault during their lifetime. Victims of prior 
attempted strangulation are 7 times more likely of becoming a homicide victim.  
 

2. In response, the Minnesota Coalition for Battered Women (MCBW) with the 
assistance of WATCH and its member programs, pushed for the creation of a felony 
statute for domestic strangulation during the 2005 legislative session.  

 
3. In 2005, Minnesota became one of just six states with a specific statute making 

strangulation of a family or household member a felony-level crime. MS 609.2247.  
 
4. Under Section 609.2247 strangulation means intentionally impeding normal 

breathing or circulation of the blood by applying pressure on the throat or neck or 
by blocking the nose or mouth of another person. 

 
5. Prior to the law’s passage, most domestic strangulation cases were charged as 

misdemeanors even though strangulation is one of the most dangerous forms of 
domestic violence. 

  
6. As of 2014, thirty-eight (38) states have passed similar strangulation statutes. 
 
7. Minnesota is the only state to have conducted an evaluation of the felony 

strangulation law.  Three nationally distributed reports prepared by WATCH in 2007 
and 2009, identified the goals, the challenges and the benefits of the law including 
homicide prevention; interviewed professionals from the criminal justice system, 
analyzed court files, and made numerous recommendations to enhance the 
effectiveness of the law.   (Watch 2007, 2009).  

 

STRANGULATION IS OFTEN ONE OF THE LAST ABUSIVE ACTS COMMITTED BY A 
VIOLENT DOMESTIC PARTNER BEFORE MURDER. 

2004 Report, Hennepin County Domestic Fatality Review Team 
 

NOTE: The above referenced reports can be obtained by contacting “WATCH” 608 2nd Ave. S., # 465 
Minneapolis, MN 55402, 612-341-2747, watch@watchmn.org, www.watchmn.org. 
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