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Preface and Acknowledgments

The National Campaign to Ensure the Racial and Ethnic Fairness of America's State
Courts was launched in 2006 to mobilize the significant expertise, experience, and commitment
of state court judges and court officers to ensure both the perception and reality of racial and
ethnic fairness in the nation's state courts. Phase | of the Campaign resulted in an interactive
database of promising programs to achieve racial and ethnic fairness in five key areas: (1)
diverse and representative state judicial workforces; (2) fair and unbiased behaviors on the part
of judges, court staff, attorneys, and others subject to court authority in the courthouse; (3)
comprehensive, system-wide improvements to reduce racial and ethnic disparities in criminal,
domestic violence, juvenile, and abuse and neglect cases; (4) the availability of timely and high-
quality services to improve access to the courts for limited-English-proficient persons; and (5)
diverse and representative juries. Phase Il of the Campaign focused on implicit bias, an issue
relevant to each of the five key areas and central to “fair and unbiased behaviors” in the
courthouse. Phase Il developed educational resources and provided technical assistance to
courts on implicit bias. The results of those efforts are presented in this report to guide others
in planning discussions, focus groups, presentations and/or educational programs about the
role implicit bias may play in everyday decisions and actions.

The authors wish to thank a number of individuals and organizations who supported and
provided assistance during Phase Il of the Campaign. Our thanks go first to the Open Society
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ensured SJI’s continued support when he became Executive Director.

Led by former Chief Justice Ronald T. Y. Moon of Hawaii, the Campaign’s Steering
Committee continued to provide overall guidance and included representatives of the
Conference of Chief Justices, the Conference of State Court Administrators, the National
Consortium on Racial and Ethnic Fairness in the Courts, the National Association for Court
Management, the National Association of State Judicial Educators, and the National Association
of Women Judges. In addition, project staff also freely relied on the expertise and good will of
the members of the National Training Team: the Honorable Ken M. Kawaichi, the Honorable J.
Robert Lowenbach, the Honorable Patricia M. Martin, Ms. Kimberly Papillon, and the Honorable
Louis Trosch, Jr.

The authors also are grateful to the many judges and court staff who participated in the
project’s training efforts in California, Minnesota, and North Dakota. We are especially
appreciative of the time and energy contributed by each of the site coordinators: Ms. Kimberly
Papillon from California, Ms. Connie Gackstetter from Minnesota, and Ms. Lee Ann Barnhardt
from North Dakota. They all exhibited a strong professional commitment to delivering a quality
program as well as good humor under pressing deadlines.
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Several judges and judicial educators also participated in a focus group on implicit bias
in court settings. Thanks very much to Ms. Lee Ann Barnhardt, the Honorable Donovan J.
Foughty, the Honorable John F. Irwin, the Honorable Ken M. Kawaichi, the Honorable J. Robert
Lowenbach, Mr. Michael Roosevelt, Ms. Kathleen F. Sikora, and the Honorable Louis A. Trosch,
Jr. for sharing their insights and expertise with project staff.

Finally, the authors also thank their colleagues on the project who worked so hard to
ensure good products were developed and delivered to each site. Our thanks go first to our two
expert advisors on the project: Mr. Jerry Kang, Professor of Law at the UCLA School of Law, and
Dr. Shawn Marsh, Director of the Juvenile and Family Law Department of the National Council
of Juvenile and Family Court Judges. They both contributed substantially to our scientific
understanding of implicit bias as well as its likely reception among judges and court staff. Our
colleague Mr. William Raftery provided technical expertise throughout the project, and our
thanks to Ms. Theresa Jones for running numerous statistical analyses of the program
evaluations and to Ms. Stephanie Montgomery and Ms. Alicia Walther for their administrative
assistance.
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Introduction

State courts have worked diligently over the last 25 years to address issues of racial and
ethnic fairness. In the late 1980s, state court commissions were formed in the states of
Michigan, New Jersey, New York, and Washington to address racial and ethnic bias in their
court systems. In January 1989, the four commissions formed the National Consortium of
Commissions and Task Forces on Racial and Ethnic Bias in the Courts, later renamed the
National Consortium on Racial and Ethnic Fairness in the Courts.* Membership in the National
Consortium today has grown to include representatives from 37 states and the District of
Columbia. During the last 20 years the state commissions have issued voluminous reports and
recommendations to improve racial and ethnic fairness in their respective states (see National
Center for State Courts’ [hereafter, NCSC] State Links for Racial Fairness Task Forces and
Reports) and have implemented numerous programs and projects to carry out those
recommendations (see, for example, the NCSC'’s Interactive Database of State Programs to
address race and ethnic fairness in the courts).

Despite these substantial efforts, public skepticism that racial and ethnic minorities
receive consistently fair and equal treatment in American courts remains widespread. A
comprehensive national survey of public attitudes about the state courts commissioned by the
NCSC and released at the National Conference on Public Trust and Confidence in the Justice
System in May 1999 found that 47% of Americans did not believe that African Americans and
Latinos receive equal treatment in America’s state courts and 55% did not believe that non-
English speaking persons receive equal treatment (NCSC, 1999, p. 37). Moreover, more than
two-thirds of African Americans thought that African Americans received worse treatment than
others in court (p. 38). State surveys, such as the comprehensive public opinion survey
commissioned by the California Administrative Office of the Courts (Rottman, 2005, p. 29),
confirmed the earlier national survey results. A majority of all California respondents stated
that African Americans and Latinos usually receive less favorable results in court than others.
About two-thirds believed that non-English speakers also receive less favorable results. Once
again, a much higher proportion of African Americans, 87%, thought that African Americans
receive unequal treatment.

What explains the disconnect between the extensive work undertaken by state courts
to ensure racial and ethnic fairness and lingering public perceptions of racial unfairness? At
least one explanation may be found in an emerging body of research on implicit cognition. This
research shows that individuals develop implicit attitudes and stereotypes as a routine process
of sorting and categorizing the vast amounts of sensory information they encounter on an
ongoing basis. Implicit, as opposed to explicit, attitudes and stereotypes operate automatically,
without awareness, intent, or conscious control. Because they are automatic, working behind-
the-scenes, they can influence or bias decisions and behaviors, both positively and negatively,

! When available, the authors cite internet sources that can be accessed directly from the on-line version of this
report.
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without an individual’s awareness. This phenomenon leaves open the possibility that even
those dedicated to the principles of a fair justice system may, at times, unknowingly make
crucial decisions and act in ways that are unintentionally unfair. Thus although courts may have
made great strides in eliminating explicit or consciously endorsed racial bias, they, like all social
institutions, may still be challenged by implicit biases that are much more difficult to identify
and change.

The problem is compounded by judges and other court professionals who, because they
have worked hard to eliminate explicit bias in their own decisions and behaviors, assume that
they do not allow racial prejudice to color their judgments. For example, most, if not all, judges
believe that they are fair and objective and base their decisions only on the facts of a case (see,
for example, Rachlinski, Johnson, Wistrich, & Guthrie, 2009, p. 126, reporting that 97% of
judges in an educational program rated themselves in the top half of the judges attending the
program in their ability to “avoid racial prejudice in decisionmaking”). This belief may actually
undercut the effectiveness of traditional educational programs on diversity that focus on
explicit bias. Judges and other court professionals may be less motivated to attend and fully
participate in educational programs discussing racial and ethnic fairness if they do not view
themselves as explicitly biased.

In addition, educational programs that do not discuss implicit biases may lead
participants to conclude that they are better at understanding and controlling for bias in their
decisions and actions than they really are. Stone and Moskowitz (2011, p. 772) note that
“research on stereotyping finds that although teaching people how to avoid explicit bias may
control it at certain points in an interaction, it may also ironically increase the likelihood that
stereotypes are activated and unknowingly used early in the impression formation and
interaction process.” Alternatively, educational programs that discuss the scientific research on
how the human brain categorizes and uses information and the implications of unconscious
stereotype activation may have the benefit both of engaging participants in a less threatening
discussion of bias and providing a fuller picture of how biases may be triggered and come to
influence decisions and actions. Promoting awareness about implicit sources of bias in this way
may help motivate participants to do more to correct for bias in their own judgments and
behaviors (Burgess, van Ryn, Dovidio, & Saha, 2007; also see Appendix G for more information
about potential strategies to address implicit bias).

This report explores the content and delivery of educational programs on implicit bias
for judges and court staff. It draws upon an extensive literature on implicit bias, the
perspectives of expert practitioners and scholars in the area, the development and delivery of
judicial education programs on implicit bias in three states, and a focus group of judges and
judicial educators interested in strategies to address the influence of implicit bias in court
settings. It begins with a brief overview of the concept of implicit bias, provides a summary of
the educational strategy used to deliver information on implicit bias in each of the three states,
and offers lessons learned based on the synthesis of information across the literature, state
educational programs, and expert discussions.
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Implicit Bias Overview

During the last two decades, new assessment methods and technologies in the fields of
social science and neuroscience have advanced research on brain functions, providing a glimpse
into what Vedantam (2010) refers to as the “hidden brain”. Although in its early stages, this
research is helping scientists understand how the brain takes in, sorts, synthesizes, and
responds to the enormous amount of information an individual faces on a daily basis. It also is
providing intriguing insights into how and why individuals develop stereotypes and biases,
often without even knowing they exist.

The research paints a picture of a brain that learns over time how to distinguish
different objects (e.g., an apple and an orange) based on features of the objects that coalesce
into patterns. These patterns or schemas help the brain process information efficiently—rather
than figuring out what an apple is every time it encounters one, the brain automatically
recognizes it and understands that it is red, edible, sweet, and juicy—characteristics associated
with apples. These patterns also operate at the social level. Over time, the brain learns to sort
people into certain groups (e.g., male or female, young or old) based on combinations of
characteristics as well. The problem is when the brain automatically associates certain
characteristics with specific groups that are not accurate for all the individuals in the group
(e.g., “elderly individuals are frail’). In his implicit bias primer for courts (see Appendix A), Kang
(2009) describes the problem this presents for the justice system:

Though our shorthand schemas of people may be helpful in some situations, they also
can lead to discriminatory behaviors if we are not careful. Given the critical importance
of exercising fairness and equality in the court system, lawyers, judges, jurors, and staff
should be particularly concerned about identifying such possibilities. Do we, for
instance, associate aggressiveness with Black men, such that we see them as more likely
to have started the fight than to have responded in self-defense? (p. 2)

What is interesting about implicit biases is that they can operate even in individuals who
may not be considered explicitly biased (e.g., Devine, 1989). Scientists have developed a variety
of methods to measure implicit bias, but the most common measure used is reaction time (e.g.,
the Implicit Association Test, or IAT; also see Appendix B, FAQ #3, for more about this and other
implicit bias measures). The idea behind these types of measures is that individuals will react
faster to two stimuli that are strongly associated (e.g., elderly and frail) than to two stimuli that
are less strongly associated (e.g., elderly and robust). In the case of race, scientists have found
that most European Americans are faster at pairing a White face with a good word (e.g.,
honest) and a Black face with a bad word (e.g., violent) than the other way around. Indeed,
even many African Americans are faster at pairing good words with White faces than with Black
faces. Research also shows that these implicit biases can influence decisions and behaviors in a
variety of real-life settings without the individual’s knowledge (Greenwald, Poehlman, Uhlmann
& Banaji, 2009; also see Appendix B, FAQ #4, for more information).
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Despite conscious efforts to be fair and objective, research also shows that judges may
be susceptible to implicit bias as well. Rachlinski, Johnson, Wistrich, and Guthrie (2009), for
example, found a strong White preference on the IAT among White judges while Black judges
showed no clear preference overall (44% showed a White preference but the preference was
weaker overall). The authors also reported that implicit bias affected judges’ sentences, though
this finding was less robust and should be replicated. Finally, and most importantly for this
report, the authors concluded that “when judges are aware of a need to monitor their own
responses for the influence of implicit racial biases, and are motivated to suppress that bias,
they appear able to do so” (p. 1221).

While motivation to be fair is a good start, it is not enough. Research shows that
individuals need to understand what implicit bias is, that it exists, and that concrete steps must
be taken to reduce its influence (e.g., see Mendoza, Gollwitzer, & Amodio, 2010; Kim, 2003).
These studies show that implicit racial bias is something that can be controlled, but only if
individuals are equipped with the tools necessary to address it.

Educational programs on implicit bias offer judges and court staff those tools. Because
they focus on science and how the brain works, they offer an opportunity to engage judges and
court staff in a fuller dialog on race and ethnic fairness issues, as described by Marsh (2009):

Recognizing that implicit bias appears to be relatively universal provides an interesting
foundation for broadening discussions on issues such as minority over-representation
(MOR), disproportionate minority contact (DMC), and gender or age discrimination. In
essence, when we look at research on social cognitive processes such as implicit bias we
understand that these processes are normal rather than pathological. This does not
mean we should use them as an excuse for prejudice or discrimination. Rather, they give
us insight into how we might go about avoiding the pitfalls we face when some of our
information processing functions outside of our awareness. (p. 18)

Social science research on implicit stereotypes, attitudes, and bias has accumulated
across several decades into a compelling body of knowledge and continues to be a robust area
of inquiry, but the research is not without its critics (see Appendix B, FAQ #5, for a discussion of
key criticisms). There is much that scientists do not yet know. This report is offered as a starting
point for courts interested in exploring implicit bias and potential remedies, with the
understanding that advances in technology and neuroscience promise continued refinement of
knowledge about implicit bias and its effects on decision making and behavior.

The report does not review the substantial body of research on implicit bias. Rather it
offers two summary documents for readers interested in learning more. Appendix A includes
Implicit Bias: A Primer for Courts by Professor Jerry Kang, and Appendix B includes a set of
frequently asked questions on implicit bias:

e What is implicit bias?
e What do researchers think are the sources of implicit bias?
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e How is implicit bias measured?

e Does implicit bias matter much in the real world?

e What are the key criticisms of implicit bias research?

e What can people do to mitigate the effects of implicit bias on judgment and
behavior?

e Can people eliminate or change implicit bias?

Both of these documents summarize the key research on implicit bias, offer references to
source materials, and can be used as background readings or handouts in judicial education
programs.
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Judicial Education on Implicit Bias: Three Examples

This section describes the efforts of three states that participated in a national project
to provide information on implicit bias to judges and court staff.? Table 1 presents the template
the project used for working with the three states: California, Minnesota, and North Dakota.?
The template walks planners through the process of articulating why and how the education
program will be delivered. It also serves as a starting point for other jurisdictions interested in
developing a program on implicit bias.

Achieving the long-term goal, described in Table 1, of reducing the influence of implicit
bias on the decisions and behaviors of judges and other court staff requires a concerted effort
across time. It involves a multi-step process of building awareness that implicit bias exists,
helping participants understand their own implicit biases, exploring the potential influence of
their implicit biases on their decisions and behaviors, and taking steps to mitigate the influence.
Jurisdictions engaged in a long-term effort to reduce implicit bias should understand that the
three programs described in this report are only one component of this multi-step process.

Because the national project was available to work with the selected states for only a
finite period of time, the focus was on developing a specific program and identifying the short-
term outcomes (see column four in Table 1) resulting from the program. The project examined
how judges and court staff reacted to the information. It did not measure the long-term effects
(see column five in Table 1) of education on implicit bias.

A description of each program’s specific objectives, target audience, inputs and
resources, processes and activities, outputs, and outcomes follows. General observations
across all sites are:

e Program objectives. In general, because the states had a limited amount of time to
introduce new judicial education material, all of the programs focused primarily on
the first objective in Table 1—demonstrating a basic understanding of implicit bias—
and provided relatively less time to explore strategies (second objective) and
develop action plans (third objective) to address implicit bias.

e Target population varied across states. One state focused primarily on judges,
another on general members of the Judicial Branch, and another on the members of
a Racial Fairness Committee, including representatives from the court as well as
community organizations.

> See “Preface and Acknowledgments” for information on the national project.
3 . .
The three states were selected through an application process.
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e Inputs and resources specified in Table 1 refer to the unique aspects of a state’s
program on implicit bias and do not include resources such as meeting rooms and
notebooks that are part of most education programs. Appendices C, D, and E include
copies of resources available to the national project from the California, Minnesota,
and North Dakota programs, respectively. In addition, all three states provided
information on the Implicit Association Test (IAT), an on-line reaction-time
assessment of preferences (see Project Implicit Web site; see also Appendix B, FAQ
#3). Two of the states provided a link to a secure IAT site set up for the project, and
the other chose to link to the general public site. Program inputs also included
guestionnaires to assess implicit bias knowledge before and after the delivery of a
state’s program. The questionnaires were developed by the national project team in
consultation with the state program coordinators. The national project team also
developed an on-line questionnaire to obtain participant impressions and actions
taken several months after the delivery of one state’s program.

Table 1. Template for Implicit Bias Program Development

Long-term Goal: To reduce the influence of implicit bias on the decision making and other behaviors of

judges and court staff

Objectives: As a result of participation in the implicit bias program, participants will be able to:
e Demonstrate a basic understanding of implicit bias

e |dentify possible strategies to mitigate the influence of implicit bias on behavior

e Develop an individualized action plan to address implicit bias

Target Population: Judges and other court staff

Inputs/ResourcesE5 Processes/Activities [> Outputs [>  Outcomes Impact
= Program = Provide pre-program | ®* Number of = Participants Judges/court
Content work participants in express staff engage
= Delivery = Provide implicit bias program satisfaction with in activities to
methods/ information using = Number of the training address their
presentation specified curriculum completed Participants implicit biases
strategies delivery strategies pre- and post- demonstrate There are
= Onsite experts, (e.g., lecture, tests of increase in observable
trainers, interactions with implicit bias implicit bias changes in
facilitators subject matter knowledge knowledge judicial & staff
experts, small group Participants decisions and
discussions) develop behaviors
= Administer a pre- individualized Disparate
and post-test of action plan to case
implicit bias address the outcomes
knowledge influence of based on race

= Administer follow-up

questionnaire to
determine post-
program effects

implicit bias on
their behaviors

and ethnicity
are reduced
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e The processes and activities varied based on program content and delivery methods.
Each state administered a pre- and post-program questionnaire.

e Qutputs refer to the work accomplished during the training session. The number of
participants in the training program and the number of completed pre- and post-
program assessment questionnaires serve as two measures of program outputs.

e For purposes of the national project, the primary outcome measures were whether
participants were satisfied with the program (e.g., how did they react to a program
on this topic) and whether their knowledge of implicit bias increased pre- and post-
program. The project also examined whether or not participants planned to take
some follow-up actions (e.g., learn more about implicit bias and take some steps to
attenuate its influence) as a result of the program. The questions on the pre- and
post-program assessment questionnaires differed somewhat by state because of (a)
variations in key concepts emphasized in the three programs and (b) learning about
which questions worked better as the project progressed from one state to the next.

The remainder of this section describes the specific program elements for each state.
California
Program Objectives. California’s program focused on the science of implicit bias, e.g.,

what it is, how it develops, and how it is
measured, and provided a brief overview of

Figure 1: California Web Site

strategies to mitigate its influence. The ADMINISTRATIVE OFFICE OF THE COURTS
program coordinator also created a Web EDUCATION DIVISION L5

. . .. Home | COMET | Serranus | Programs | AOC-TY Broadcasts | Qualifying Judiial Ethics.
site (see Figure 1) for participants to learn AOC-TV Shows

: e T
more about strategies to address implicit LEIiETR cienceiandigcioooy
bias. Subsequent programs, not included

ecisionmaking

in this report, addressed strategies and e —
action planning (see objectives in Table 1) Eﬁgﬁmcﬁimg :
more directly and thoroughly. e , ,
In this broadcast experts will discuss hoth emerging an}! well-settled
research in neurusclenm:n :;d a'sr:;?ta:’ sfyl:ht_lll_]gy, d:;;rs:::mz mr . ) e
review the latest jical and Play Video LS
program was offered through the court B s e L T L
system’s closed circuit cable television e AT
. . . Maﬂd%ﬁﬁiﬁgﬁgakoavaﬂame W {g}
station, any member of the Judicial Branch :—‘"wm . ®
could participate in the program. Among ol et ~
Kimberty Papillon (Zipped file, 3.2 MB, -~ 1}
those who watched the broadcast were SeorEton il .
. . .« . . 415-865-7778 instaliing scroen
judges and other judicial officers, court i

professionals, attorneys, clerks, and support staff. The program was shown three times and was
advertised in newsletters, letters to educational coordinators in each courthouse, and emails
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and phone calls to other individuals who might be interested in the program. The program also
was posted on the California Web site for viewing by anyone interested in seeing the program
after its initial broadcasts.

Inputs/Resources. Table 2 summarizes the inputs and resources used in the California
program. Appendix C includes California program materials available to the national project.
California chose video as the medium for
providing information on implicit bias. The Table 2. California Inputs/Resources
program coordinator videotaped interviews
with national experts in the field and created
an hour-long documentary. The program’s
Web site, The Neuroscience and Psychology of

= Developed The Neuroscience and
Psychology of Decision-Making: A New
Way of Learning, a one-hour video
documentary of scientists and judges

Decisionmaking (see Figure 1), provided links discussing research in neuroscience and

to the documentary and additional resources social and cognitive psychology that

to help address the influence of implicit bias. demonstrates how unconscious processes

Among the resources was a link to the Implicit may affect decisions.

Association Test (IAT). * Developed Web site with access to a
secure IAT site and additional resources

Although California relied on experts in for viewers to explore after watching the

developing the documentary, the state did not documentary

provide on-site experts during the actual = Developed pre- and post-program

broadcast of the program. The original plan for evaluation

the program included post-broadcast
conference calls with experts to discuss
selected readings on various issues presented
in the documentary. However, because of staff and other resource issues, the conference calls
did not take place during the course of the national project.

Processes/Activities. California did not provide participants with any readings in
advance of broadcasting the documentary. To administer the pre- and post-assessment of
viewers’ knowledge of implicit bias, the site coordinator worked with several jurisdictions to set
up a central screening room in which questionnaires could be distributed to and collected from
viewers. The documentary was aired at three different times and posted on the Judicial Branch
Web site. The documentary encouraged viewers to take advantage of the various resources
located on the program’s Web site page.

Outputs. Because California’s program was broadcast on the Judicial Branch’s cable
television station and posted on the internet, there is no way to know how many individuals
across the state watched the video. Web site statistics show over 350 hits in the first two
months after the documentary’s broadcast. In addition, sign-in sheets at the central screening
sites indicate that at least 107 individuals watched the program at these locations. Of these,
information is available on 71 individuals who completed at least a partial pre- and post-
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program assessment questionnaire.4 These individuals represent a variety of positions in the
court (e.g., judges, court staff, attorneys, clerks) with no one position identified by more than
22 percent of respondents (see Table C-1 in Appendix F). Almost 65 percent had at least five
years of experience, and 66 percent indicated they had minimal knowledge of the topic (see
Tables C-2 and C-3 in Appendix F).

Outcomes. As shown in Table 3, at least 90 percent of the 60 California viewers
responding expressed satisfaction with the documentary, thought it was effective in delivering
information on implicit bias, and planned to apply the information in their work. As indicated in
Table 4, content knowledge generally was better after watching the documentary.” The
percentage of correct responses across all viewers increased from the pre-assessment to the
post-assessment (see M columns in Table 4) for all items.® However, not all viewers improved
pre- and post-assessment. Tables C-4 and C-5 in Appendix F display the percentage of correct
and incorrect responses for those who scored correctly and incorrectly, respectively, on the
pre-program assessment.

Table 3. California Participants’ Satisfaction and Likely Use of Program Content (n=60)

Question Strongly Agree Neutral | Disagree S?rongly Total
Agree Disagree
2. The program
2;2‘2;‘\/9::: I;}Ie\I,;/\‘/—j‘e?ring 47% 43% 10% 0% 0% 100%
content
3. I will apply the course
content to my work 28% 62% 8% 2% 0% 100%

* Questionnaires were included in the California analyses if at least one question (the same question) was
completed on both the pre- and post-assessment questionnaire.

> The California pre- and post-assessment questionnaires included eight questions. One question was eliminated
from the analyses because it included two correct response options but did not allow respondents to select both.
Two other items did not have specific correct answers; rather they gauged opinions about the extent of implicit
bias. These items were analyzed separately and thus not included in Table 4.

® Tables showing the percentages of correct and incorrect answers for the pre- and post-program assessment
questions include percentages for those who did not answer each question. A case could be made that missing
responses are an indication that individuals did not know the correct answer and thus should be included with the
incorrect responses. However, individuals may not have responded for other reasons such as they were in a hurry,
thought the item was poorly worded or did not understand it, or inadvertently skipped the item. By including the
missing information, readers can draw their own conclusions. The missing data also provide an indication of which
items were the most troublesome or frustrating for individuals and should be revisited before using again.
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Table 4. California Program Assessment Results (n=71)

Pre-Program Post-Program
Questionnaire Item (bolded answer is correct) Responses* Responses*

M K (? |M [K |?

1. Implicit or unconscious bias: (a) Is produced by the
unconscious processing of stereotypes, (b) Is not influenced
by an individual’s belief that people should all be treated
the same, (c) Is difficult to alter, (d) All of the above

66% | 32% | 1% | 73% | 25% | 1%

2. Which of the following techniques have been shown to
limit the influence of implicit or unconscious bias? (a)
Judicial intuition, (b) Morality plays, (c) Exposure to positive,
counter-stereotypical exemplars, (d) All of the above

52% | 42% | 6% | 66% | 28% | 6%

3. The Implicit Association Test (IAT): (a) Measures reaction
time, (b) Pairs a value judgment (e.g., good or bad) with a
stimulus such as a photo of someone, (c) Is better suited for | 37% | 49% | 14% | 56% | 42% | 1%
educational rather than diagnostic purposes, (d) All of the
above

4. What is the best evidence that implicit bias exists? (a)
Analysis of criminal justice statistics, (b) Scores on tests that
measure implicit bias (e.g., IAT) have been shown to
correlate with behavior, (c) Self-reports, (d) All of the above

31% | 58% | 11% | 62% | 38% | 0%

5. Which of the following techniques have not been used to
measure implicit bias? (a) Implicit Association Test (IAT,) 38% | 45% | 17% | 94% | 6% | 0%
(b) Polygraph, (c) MRls, (d) All of the above

* =correct response, Kl=incorrect response, ? =no response

Two additional questions gauged viewers’ opinions regarding the frequency with which
implicit biases might be activated. The assumption was that viewers would see implicit biases as
influencing decisions and actions more often after they watched the documentary. Figures 2
and 3 demonstrate that the assumption was correct: More viewers rated the prevalence of
implicit bias as higher after seeing the documentary.

The write-in comments from viewers who completed the pre- and post-program
assessment questionnaires indicated that they found the documentary interesting and
surprising (e.g., “raising my awareness of prevalence of implicit bias,” “enlightened me on the
penetration of implicit bias in everyday life, even though | consciously strive to be unbiased and
assume most people try to do the same,” and “greater awareness—I really appreciated the
impressive panel of participants; | really learned a lot, am very interested”). Many viewers
indicated they would take additional action such as explore the topic further, visit the Web site
and review the resources, take an IAT, or generally try to be more aware of their own implicit
biases.
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Figure 2. Pre and Post Documentary Ratings of Pervasiveness of Implicit Bias

Question: It has been suggested that a judge’s decisions and court staff’s interaction
with the public can be unwittingly influenced by unconscious bias toward
racial/ethnic groups. To what extent do you think that this occurs?

Figure 3. Pre and Post Documentary Ratings of Influence of Implicit Bias if No Explicit Bias

Question: Can a person who is free of explicit racial bias nonetheless be
unwittingly influenced by unconscious or implicit racial bias?

12
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Minnesota

Program Objectives. Minnesota’s program sought to engage participants in exploring
implicit bias and its potential effects on fairness in the courts. It also began a discussion about
possible methods to address implicit bias. Presentation materials (see Appendix D) identified
the following objectives for program participants:

e Experience and assess responses to the Implicit Association Test (IAT),

e Understand the research on implicit bias,

e Explore the implications for decision making due to implicit bias in the courts,

e Specify the most critical behaviors affecting fairness that may be subject for
dedicated action, and

e |dentify personal and professional methods that can reduce the impact of bias.

Target Population. The program planners developed a pilot program for the Judicial
Branch Racial Fairness Committee. The intent was to deliver the information to Committee
members who would then recommend whether it should be included in new judge or other

training. The Racial Fairness Committee included representatives of a variety of criminal justice

perspectives (e.g., judge, prosecutor, defender, court interpreter, service agency
representative).

Inputs/Resources. Table 5
summarizes the inputs and resources

Table 5. Minnesota Inputs/Resources

developed and/or used by the program = Convened conference calls with experts to
planners. Minnesota incorporated both enhance facilitator subject knowledge

the California documentary as well as = Developed directions for participants to take
PowerPoint lecture and small group and IAT at Project Implicit Web site prior to training
plenary discussions to deliver program and drafted questions to assess reactions
content on the science of implicit bias, the | ® Developed 2.5-hour live pilot program on
potential effects of implicit bias on the implicit bias and fairness in the courts, including

the following elements:

e Debriefing reactions to IAT in a pairs dialogue

e Showing documentary produced by California
followed by small group and plenary
discussions on themes and reactions

e PowerPoint lecture introducing and
reinforcing key implicit bias concepts

fairness of courts, and possible methods
to reduce its impact. (See Appendix D for
program materials available to the
national project.)

Minnesota chose to develop its

own cadre of on-site experts by e Small group breakout session on professional
identifying local faculty and convening and personal methods to manage implicit
conference calls with national experts to bias

gain a better understanding of the subject | = Developed pre- and post-program evaluation
matter and typical questions raised by

court audiences. Assuming the
information was well-received by the Racial Fairness Committee, the plan was to have local
experts available to provide information about the topic during regularly-scheduled training

13
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sessions such as the new judge orientation program.

Processes/Activities. Minnesota provided program participants with a set of
instructions for taking the IAT prior to attending the program. The instructions requested that
participants take the Race IAT and a second IAT of their choosing. After taking the IAT,
participants completed an on-line survey consisting of six questions about their thoughts and
observations related to taking the IAT. Participants discussed their reactions to the experience
of taking the IAT during one of the program’s small group sessions.

A Minnesota judge and judicial educator led the program that included a PowerPoint
presentation punctuated with small group and plenary discussions. A primary component of the
Minnesota program included watching and debriefing the California documentary. Participants
also spent time discussing what they could do to manage implicit bias both personally and
professionally. The program began and ended with participants completing an assessment of
their implicit bias knowledge.

Outputs. Minnesota’s Racial Fairness Committee consists of 20-25 judges, attorneys,
justice system partners, and community representatives. The implicit bias program was opened
to all members of the Committee. Because the Committee was considering whether to
recommend the program content for new judge orientation programs, the Committee also
extended an invitation to a few new judges to gauge their reaction to the material. Twenty-five
participants completed at least some portion of the program evaluation. To ensure the
anonymity of responses, given the small number and diversity of the participants, Minnesota’s
evaluation form did not ask questions about the participant’s position and length of time in the
position.

Outcomes. As shown in Table 6, the majority of participants were satisfied with the
program: 82 percent of the 16 participants responding rated the program content medium high
to high, 69 percent rated program process medium high to high, and 81 percent rated the
program’s applicability medium high to high.’

Table 6. Minnesota Participants’ Ratings of Content, Process, and Applicability (n=16)

Scale Rating: 5=High and 1=Low
Question
5 4 3 2 1 Total
1. Overall Rating: Content 44% | 38% | 12% | 0% | 6% | 100%
2. Overall Rating: Process 50% | 19% | 25% | 6% | 0% | 100%
3. Overall Rating: Applicability 50% | 31% | 12% | 6% | 0% | 100%

Of the seven pre- and post-program assessment questions displayed in Table 7 ((see M
columns), the number of correct responses increased for four questions, decreased for two, and

" The percentages are based on the responses of 16 of the 25 participants who completed these items on the post-
program assessment.
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stayed the same for one.? (Tables M-1 and M-2 in Appendix F display the percentage of correct
and incorrect responses for those who scored correctly and incorrectly, respectively, on the
pre-program assessment.) Because the Minnesota results are based on a small number of
respondents, they should be interpreted with caution.’

Table 7. Minnesota Program Assessment Results (n=17)

Pre-Program Post-Program
Questionnaire Item (bolded answer is correct) Responses* Responses*

M A (2 M |[BE |?

1. Implicit bias: (a) Is produced by the unconscious processing
of schemas and stereotypes, (b) Is not influenced by an
individual’s belief that people should all be treated the
same, (c) Is difficult to alter, (d) All of the above

53% | 47% | 0% | 65% | 35% | 0%

2. Which of the following thought processes are activated
automatically, without conscious awareness? (a) Implicit 35% | 65% | 0% | 53% | 47% | 0%
bias, (b) Explicit bias, (c) Profiling, (d) All of the above

3. Research has shown that unconscious or implicit bias: (a)
Exists in only a few jurisdictions in the US, (b) Does not occur
in people who are free of explicit bias, (c) Is related to
behavior in some situations, (d) All of the above

53% | 47% | 0% | 65% | 35% | 0%

4. The Implicit Association Test (IAT): (a) Measures response
time, (b) Pairs a value judgment (e.g., good or bad) with a
stimulus such as a photo of someone, (c) Should not be used | 47% | 53% | 0% | 29% | 71% | 0%
to diagnose a particular individual as being biased, (d) a and
b, (e) All of the above

5. Which of the following techniques have been shown to
limit the influence of implicit bias? (a) Check lists, (b) Paced,
deliberative decision-making, (c) Exposure to positive,
counter-stereotypical exemplars, (d) All of the above

77% | 24% | 0% | 77% | 24% | 0%

6. What evidence do we have that implicit bias exists? (a)
Analysis of criminal justice statistics, (b) Scores on tests that
measure implicit bias (e.g., IAT) have been shown to correlate | 41% | 53% | 6% | 18% | 82% | 0%
with behavior, (c) Magnetic Resonance Imaging (MRlIs), (d) b
and ¢, (e) All of the above

7. Justice professionals can fail to recognize the influence of
implicit bias on their behavior because: (a) They are skilled
at constructing arguments that rationalize their behavior, (b)
The large volume of work they are required to do makes it
difficult to be cognizant of implicit bias, (c) They do not
believe they are biased, (d) All of the above

77% | 18% | 6% | 82% | 18% | 0%

*VI =correct response, K=incorrect response, ?=no response

® The Minnesota pre- and post-assessment questionnaires included eight questions. One of the items was
eliminated from the analyses because a typographical error resulted in a flawed question.

° The pre- and post-assessment results are based on the responses of 17 participants who completed at least one
guestion (the same question) on both the pre- and post-assessment questionnaires. Most of the 17 also completed
the items in Table 6, but the respondents are not identical for both tables.
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A closer look at the frequency of responses to Questions 4 and 6, the two questions that
received more incorrect responses on the post-program assessment, reveals that several
participants were confused about (a) whether the IAT should be used for individual diagnostic
purposes, and (b) whether analysis of criminal justice statistics serves as evidence that implicit
bias exists. In retrospect, the confusion about the IAT may stem from the fact that participants
were asked to take the IAT prior to the program. The experience of taking an IAT is similar to
taking other diagnostic tests, and thus participants may have viewed the IAT as a more
authoritative source of feedback about their own implicit racial bias than is warranted.
Although the IAT has been shown to be predictive of behaviors in the aggregate — across many
people—the test is not currently deemed reliable enough for use as a diagnostic tool at the
individual level:

[I]t is clearly premature to consider IATs as tools for individual diagnosis in selection
settings or as a basis for decisions that have important personal consequences. The
modest retest-reliability of IAT measures together with the unanswered questions
concerning the explanation of IAT effects make evident that potential applications
should be approached with care and scientific responsibility. Meanwhile, IATs are a
fascinating research tool at the interface of social cognition and personality psychology
that help to draw a more holistic picture of individual behavior and experience.
(Schnabel, Asendorpf, & Greenwald, 2008, p. 524)

The Minnesota assessment results reinforce the importance of emphasizing this point. Indeed,
one of the program facilitators noted that “we should emphasize that the IAT is not a diagnostic
tool” in written comments assessing the program.

With regard to the confusion about using criminal justice statistics as evidence of
implicit bias, this may have occurred because of discussions about the potential implications of
implicit bias for the justice system. During one discussion, some individuals suggested that
implicit bias might account partially for the disproportionate representation of ethnic and
minority groups in the criminal justice system. Some participants may have heard this
discussion of disproportionate minority representation as demonstrating the existence of
implicit bias rather than possible implications of implicit bias.

Comments from participants who completed the pre- and post-program assessment
guestionnaires indicated that they thought the most useful information gained from the session
regarded the development and operation of implicit biases (e.g., “causes/reasons for implicit
bias; ways to counteract implicit bias both personal and professional” and “brain-neurological
discussion”). Several listed actions they were likely to take as a result of the program: For
example, “consider ways to increase positive stereotypes—photos in offices, etc.” and “try to
deal with my biases and learn techniques to counteract.”
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North Dakota

Program Objectives. North Dakota’s program was longer than the California and
Minnesota programs and thus had more time to explore the three objectives in Table 1, though
relatively more time was devoted to the first objective to ensure participants understood
implicit bias concepts. At the start of the program, the presenters identified the following

objectives (see presentation materials in Appendix E):

e Normalize the association between information processing and how we relate to

others,

e Examine implicit bias and the “condition” of being human, and

e Challenge the notion of being “color-blind.”

In addition, the presenters explained that the program was focusing on race but that the
concepts extended to many other characteristics or groups and that implicit bias should not be

used as an excuse for prejudicial behavior.

Target Population. North Dakota’s
program targeted participants of its winter
judicial conference. The majority of the 44
participants were judges or other judicial
officers (e.g., referees). In addition, a few
attorneys and members of court
administration attended the program.

Inputs/Resources. North Dakota

developed resources that included
PowerPoint slides, video clips, and small
group exercises to deliver content on the
automaticity of information processing, the
development of stereotypes and implicit
attitudes, and strategies to reduce the
influence of implicit bias. The project team
also developed an on-line questionnaire for
North Dakota to obtain participant
impressions and actions taken several
months after the program was delivered.
With assistance from the national
project team, North Dakota identified two
national experts—a judge and social
psychologist—to deliver its program. As part
of its judicial conference, North Dakota also
convened a law and literature session led by
another national consultant. Although not

Table 8. North Dakota Inputs/Resources

= Developed 4-hour live conference

presentation on social cognition and

decision making, including the following

elements:

PowerPoint lecture on social cognition
research

Video clips from Race: The Power of an
Illusion followed by plenary discussion
about race as a social construction and
the impossibility of being “color blind”
Short film The Lunch Date followed by
plenary discussion of stereotypes
Small group breakout session on
stereotypes

Small group breakout session on
strategies to reduce implicit bias and
personal planning

Background readings

= Faculty included a social psychologist and

judge from another state

= Developed pre- and post-program

evaluation

= Provided link to secure IAT site

= Developed follow-up questionnaire
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part of the national project on implicit bias, the session served to reinforce several of the
concepts discussed during the implicit bias program offered earlier in the day.

Processes/Activities. North Dakota provided participants with a copy of Implicit Bias: A
Primer for Courts (see Appendix A) prior to the start of the implicit bias program. The national
faculty, a judge and social psychologist, delivered the program during the afternoon session of
the winter judicial conference. After providing information on implicit bias and possible
strategies to attenuate its influence, participants worked on individualized action plans to
address the influence of implicit bias. Faculty suggested participants take the IAT as one of their
action steps. Participants also completed an assessment of their knowledge of implicit bias at
the beginning and the end of the program. Approximately four months after the program, the
site coordinator requested participants to complete a short on-line questionnaire about the
program and any efforts they have made to address their implicit bias.

Outputs. Of the 44 participants attending the program, 35 completed at least some
guestions on the pre- and post-program assessment. Almost all of the participants responding
to demographic questions (n=34) were judges with at least five years of experience on the
bench (see Tables ND-1 and ND-2 in Appendix F). Only one of the 34 participants listed his or
her race as different than White, noting that it was White and Native American (see Table ND-3
in Appendix F). Roughly half of the participants rated their knowledge of the subject as
moderate; another 44 percent rated their knowledge as minimal (see Table ND-4 in Appendix
F).

Outcomes. As shown in Table 9, 84 percent of the 32 participants responding were
satisfied with the program, 97 percent indicated they would apply the course content to their

work, and 87 percent considered the presentation effective in delivering the content.™

Table 9. North Dakota Participants’ Satisfaction and Likely Use of Program Content (n=32)

. Strongly . Strongly
D *
Question e Agree Neutral isagree DI Total
1. Oyerall, lam statlsfled with 259% 59% 12% 3% 0% 99%
this presentation
2. 1 will apply the course 19% 8% 3% 0% 0% 100%
content to my work
3. The presentation was
effective in delivering 28% 59% 12% 0% 0% 99%
content

*Total may be less than 100% because of rounding fractional numbers to whole numbers.

1% North Dakota’s analyses are based on the responses of 35 participants who completed at least one question (the
same question) on both the pre- and post-assessment questionnaires. Of the 35, 32 also completed the questions

in Table 9.
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Of the seven pre- and post-program assessment questions displayed in Table 10 (see M
columns), the number of correct responses increased for four questions, decreased for two
(although one decreased only slightly), and stayed the same for one.! (Tables ND-5 and ND-6 in
Appendix F display the percentage of correct and incorrect responses for those who scored
correctly and incorrectly, respectively, on the pre-program assessment.).

Table 10. North Dakota Program Assessment Results (n=35)

Pre-Program Post-Program
Questionnaire Item (bolded answer is correct) Responses* Responses*

M K |2 M K |?

1. In general, do you think that it is possible for judges’
decisions and court staffs’ interactions with the public to
be unwittingly influenced by unconscious bias toward
particular racial/ethnic groups? (a) Yes, (b) No

100% | 0% | 0% | 100% | 0% | 0%

2. Research has shown that unconscious or implicit bias: (a)
Exists in only a few jurisdictions in the US, (b) Does not occur
in people who are free of explicit bias, (c) Is related to
behavior in some situations, (d) All of the above

69% | 29% | 3% | 83% | 17% | 0%

3. Implicit bias: (a) Is produced by the unconscious processing
of schemas and stereotypes, (b) Is not influenced by an
individual’s belief that people should all be treated the
same, (c) Is difficult to alter, (d) All of the above

74% | 26% | 0% | 72% | 26% | 3%

4. Which of the following techniques have been shown to
limit the influence of implicit bias? (a) Judicial intuition, (b)
Moral maturity enhancement, (c) Exposure to positive,
counter-stereotypical exemplars, (d) All of the above

23% | 77% | 0% | 40% | 54% | 6%

5. The Implicit Association Test (IAT): (a) Measures response
time, (b) Pairs a value judgment (e.g., good or bad) with a
stimulus such as a photo of someone, (c) Should not be used
to diagnose individual bias, (d) All of the above

26% | 69% | 6% | 34% | 63% | 3%

6. What evidence do we have that implicit bias exists? (a)
Analysis of criminal justice statistics, (b) Scores on tests that
measure implicit bias (e.g., IAT) have been shown to
correlate with behavior, (c) Self-report, (d) All of the above

14% | 86% | 0% | 9% | 89% | 3%

7. Which of the following techniques has not been used to
measure implicit bias? (a) Implicit Association Test (IAT), (b) 26% | 74% | 0% | 31% | 66% | 3%
Polygraph, (c) Paper and pencil tests, (d) MRls

*V1 =correct response, K=incorrect response, ?=no response

Although the percentage of correct responses increased from pre-assessment to post-
assessment for the majority of items, four of the items had correct responses of 40 percent or
less on the post-program assessment. Of the items that were answered incorrectly by the

" The North Dakota pre- and post-program assessment questionnaires included eight questions. One question was
eliminated from the analyses because, in retrospect, it could have been confusing to respondents.
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majority of participants, no one clear explanatory pattern emerges from this data. For
Questions 4 and 6, a majority of participants answered “all of the above,” indicating they may
have misread the questions, thought that at least two of the answers were correct, or guessed
at the correct response. For Question 5, a majority of participants answered “pairs a value
judgment (e.g., good or bad) with a stimulus such as a photo of someone.” Although correct,
the other responses also were correct; thus the program may not have covered all of the
material equally or equally well, or there was a lack of congruence between evaluation items on
the tests and the actual curriculum as delivered on-site. Participants may have also guessed
when answering Question 7, for which there was no majority—the highest percentage was 40
percent answering “MRIs.” In written comments, a few participants expressed that there was a
lot of material covered and they would have preferred less time in small groups and more time
on lecture and discussion: “more time—feel we went through this rather quickly and | needed
more [time] to have a more concrete grasp. But it is a good start—thank you;” “more real
experiences —too many slides — too little time — speaker knows subject of slides better than we
do;” “too much small group....” Although participants were engaged (other comments noted
“keep up the good work!” and “this is a great program!”), they seemed to need more time to
fully understand the information and its implications.

Approximately three months after the North Dakota program, the program coordinator
sent an email to participants requesting they complete a short, Web-based survey. Only
fourteen of the original participants responded to the survey, so the results should not be
considered representative of all the participants.

The majority of those responding thought that it was at least somewhat important for
judges to be aware of the potential influence of implicit bias on their behavior: On a scale of 1
(unimportant) to 7 (very important), the average rating was 4.7 and the most frequent rating
was “6”. Most (nearly 70 percent) indicated that they had not made any specific efforts to
increase their knowledge of implicit bias; however, most (nearly 77 percent) indicated that they
had made efforts to reduce the potential influence of implicit bias on their behavior. Examples
of the efforts participants said they had taken are:

e Concerted effort to be aware of bias,

e | more carefully review my reasons for decisions, likes, dislikes, and ask myself if
there may be bias underlying my determination,

e Simply trying to think things through more thoroughly,

e Reading and learning more about other cultures, and

e | have made mental notes to myself on the bench to be more aware of the implicit
bias and I've re-examined my feelings to see if it is because of the party and his/her
actions vs. any implicit bias on my part.
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Lessons Learned

The project worked with three states to see how information on implicit bias could be
delivered to members of their respective court community. Each state chose a time, venue, and
approach for delivering implicit bias content based on its judicial branch education goals,
resources, needs, and opportunities. Consequently, the three programs the states developed
and delivered differed on a variety of factors and their outcomes cannot be directly compared
to one another.

Taken as a group, however, the results of the three programs provide insights about the
court community’s interest in implicit bias and suggestions for future judicial branch education
programs on the topic. This section describes six “lessons learned” or “takeaways” identified by
examining the three programs in concert.

1. Court audiences are receptive to implicit bias information.

An initial challenge for educators presenting information on implicit bias is whether they
can engage audience members in an honest, open, and constructive discussion about personal
biases. This may be difficult for a number of reasons, such as participant unwillingness to
explore one’s own possible biases, an inability to identify those biases, or a concern about
acknowledging those biases publicly.

Cultivating audience receptivity and personal accountability may be especially
challenging with members of the court community who have been taught to focus on the facts
and disregard irrelevant information. Judges have attained an important decision making role in
society—a role they acquired based on their past performance. Their ability to exercise
impartial and objective judgment is central to their self-identity. Research shows, however, that
they tend to overestimate their ability to avoid bias (Rachlinski, Johnson, Wistrich, & Guthrie,
2009). As a consequence, they may not see a need for further education on racial and ethnic
fairness issues. Thus one question the project team had at the outset was whether judges and
other court professionals would be interested in learning about implicit bias and consider the
subject matter relevant to their work.

Table 1 indicates that at least 80% of participants who responded to assessment
guestions in each state expressed satisfaction with the implicit bias program and saw its
applicability to their work. Their comments used adjectives such as excellent, valuable,
important, relevant, informative, worthwhile, and eye-opening to describe their reactions to
the programs. This does not mean that the programs worked for all participants, but they
seemed to work for a large majority.

Given the variation in target audiences and program features across the states (see
Table 12), the findings suggest that judges and court professionals in other states also would be
receptive to information about implicit bias. Comments from participants indicated that the
programs raised their awareness of the presence and prevalence of implicit bias and piqued
their interest to explore the topic more. Thus the findings indicate that implicit bias programs

21



Helping Courts Address Implicit Bias: Resources for Education

offer judicial educators a vehicle to motivate and engage members of the court community to
explore issues of bias.

Table 11. Overall Program Ratings by State

California (n=60)

Minnesota (n=16)

North Dakota (n=32)

93% satisfied with
this documentary
program

90% will apply the
course content to
their work

81% gave the program
content a medium high to
high rating

81% gave the program’s
applicability a medium
high to high rating

e 84% satisfied overall
with this
presentation

e 97% will apply the
course content to
their work

Table 12. Summary of Implicit Bias Program in Each State

Program California Minnesota North Dakota
Feature
Target e General court Mix of justice system e Mostly judges
Audience community professionals
Type of e 1-hour video program 2.5-hour in-person e 4-hour in-person
Program program program
Program e Aired program Viewed CA video e Provided lecture, small
Components | * Provided Web site for Provided lecture, small group discussions, and

follow-up group discussions and exercises

exercises

Faculty/ * No facilitators on site Local judge & judicial e Judge and psychologist
Facilitators educator from outside of ND

2. Complexity of the implicit bias subject matter demands time and expertise.

Table 13 shows that posttest scores improved on all or a majority of the assessment
guestions across all three programs. However, the results are more complicated to interpret
because those who responded correctly to an item on the posttest were not always the same
individuals who responded correctly to the item on the pretest, i.e., some participants’
knowledge decreased from pretest to posttest.*? An ideal program reinforces participants’
correct answers and changes participants’ incorrect answers on the posttest. Incorrect posttest
responses may be the result of ineffective delivery of some program information, a poor fit
between the evaluation item and program content, participant misunderstanding of the test

12 Interpretation of the data is limited by small samples in some jurisdictions (limiting the number of
responses on some items) and the representativeness of participants who were willing to complete the pre
and posttests.
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question, and/or guessing correctly on the pretest question and incorrectly on the posttest
guestion. Based on the number of responding participants who mentioned needing more time
to digest the information, incorrect posttest responses likely are also due to the complexity of
the subject matter.

Unlike some judicial branch education programs that involve the delivery of factual
information on new laws, procedural requirements, or appellate court decisions, education on
implicit bias involves social science research that is unfamiliar to most legally-trained individuals
and ultimately has behavioral change as its goal. Implicit bias training seeks to improve not
only deliberate behaviors like judicial decision-making but also more spontaneous verbal and
non-verbal behaviors of judges and court staff. Devine (see Law, 2011, p. 42) reports that
combating implicit bias is much like combating any habit and involves specific steps:

e Becoming aware of one’s implicit bias.

e Being concerned about the consequences of the bias.

e Learningto replace the biased response with non-prejudiced responses—ones that
more closely match the values people consciously believe that they hold.

Table 13. Pre and Posttest Results by Program

Pre and Posttest Results California (n=71) Minnesota (n=17) North Dakota

(n=35)
Range of correct posttest 56% to 100% 18% to 82% 9% to 100%
responses
Correct responses from pre Increased on 5 of 5 Increased on 4 Increased on 4
to posttest guestions questions, same on 1, | questions, sameon 1,
decreased on 2 decreased on 2
# of questions that had at 4 questions 6 questions 6 questions

least one participant answer
incorrectly on posttest after
answering correctly on
pretest

Judicial educators should understand the difficulty of comprehending the scientific
material for many of their program participants and the need to walk participants through the
behavioral change process. Spreading the material across several sessions likely will result in
better comprehension and application than trying to accomplish all of Devine’s steps in one
session. Any introductory session, however, should let participants know that there are
strategies for addressing implicit bias and that the strategies will be discussed; otherwise,
program participants may leave the first session feeling somewhat helpless about what to do. In
addition, as with any behavioral change program, continued efforts to periodically revisit
implicit bias concepts (e.g., by hosting follow-up or refresher sessions; by integrating the topic
into seminars on other, related issues) will promote vigilance and encourage sustained habit
formation.
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The complexity of the information also requires faculty and facilitators who are experts
in the science of implicit bias and who are vigilant about correcting misinformation (e.g., the
use of the Implicit Association Test for diagnostic purposes as discussed in Lesson Learned #4)
that may arise during discussions about the material. Research on implicit bias continues to
expand, and thus those teaching the course need to remain current with new findings. While it
is helpful to have judges and other practitioners serve as faculty to reinforce the subject
matter’s applicability to court audiences, implicit bias program faculty should include at least
one subject matter expert to ensure that the science is properly presented and understood.

3. Tailor implicit bias programs to specific audiences.

Any judicial branch education program should be based on considerations of the target
audience’s composition; this is particularly true for programs on implicit bias. Key
considerations for program planners are:

e Prior experience discussing race and ethnic fairness issues. To what extent has the
target audience participated in other educational programs related to cultural
competence and sensitivity? Participants’ expectations will vary based on their prior
experience. Program planners may need to allow more time for audiences new to
discussing these issues and/or for audiences frustrated with the content of prior
programs (see, for example, Juhler, 2008).

e Demographic diversity of the state. To what extent have program participants
witnessed biased behaviors? In one program, a participant noted that more
examples (“anecdotal references”) would be helpful given the lack of racial diversity
in the work environment. Whereas this type of real-world contextual information
may help frame the concept of implicit bias for individuals who live in more
homogeneous communities with fewer racial minorities, educators may not need to
spend as much time listing or elaborating such examples when training audiences
from culturally diverse areas, for whom the real-world applicability of implicit bias
may be more readily perceived. Educators also may have more success initially
discussing implicit biases in the context of groups with which the audience is more
familiar, such as teenagers or the elderly, before discussing implicit biases related to
race and ethnicity.

e Audience characteristics. The audiences of the project sites varied in professional
orientation, i.e., one program focused on judges while the other two included a wide
array of justice system professionals. The audiences also varied on demographic
factors such as age, race and ethnicity, and gender, and, as noted above, on prior
level of exposure to cultural competency, diversity, and other related educational
programs. These differences are important to acknowledge in developing program
content and delivery. They will affect the types of examples educators use to relate
implicit bias concepts to audience members’ every-day work environments as well
as examples of strategies for combating implicit bias.

e Audience motivation. How willing is the audience to discuss bias in the court
system? One program participant noted that his or her training group seemed
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“collectively uncomfortable about talking about their bias.” As noted under Lesson
Learned #1, court system professionals may believe that they are not as susceptible
to bias as those in other fields. They may need to be convinced of the reality of
implicit bias and the benefits of the educational program before they become fully
engaged in program participation. Educational approaches that incorporate
information about the empirical evidence of unintended bias may help promote
awareness and instill intrinsic motivation to change. However, educators should
avoid relying on extrinsic motivators (e.g., mandatory compliance, punitive
measures) as they can engender backlash that escalates and perpetuates prejudice
in some individuals (e.g., Plant & Devine, 2001).

4. Content delivery methods affect participant understanding and satisfaction

Additional research is needed to identify the most effective combination of content

delivery methods for a judicial education curriculum on implicit bias. Regarding the assortment
of approaches used in this triad of pilot studies, some noteworthy considerations for judicial
educators emerged from direct feedback from pilot participants as well as general knowledge
of effective educational delivery methods. Information on the various delivery methods used in
the programs follows.

Video documentary. Overall, California’s video documentary was well-received by
participants in the California and Minnesota pilot programs and seemed to be an
effective mechanism for delivering content about implicit bias. In the feedback provided
from participants at both sites, many identified the video documentary as the most
beneficial or useful part of their program. Participants indicated that the video was
informative, interesting, and enlightening, despite some comments suggesting that the
video could benefit from a more rigorous editing process and other comments regarding
various technical difficulties (e.g., scratches on the source DVD, insufficient volume for
some participants).

Several participants wanted the documentary to provide more information on
strategies to address implicit bias. The greater focus on the science behind implicit bias
likely led one participant to comment that “the science was daunting for some
participants and made them feel somewhat powerless to change because how do you
change how our brains work?” Although the video referenced some strategies, pointed
participants to a Web site with additional resources, and indicated that upcoming
programs would address solutions in more detail, ** participant comments indicated an
interest in hearing about possible strategies during the initial broadcast.

A few participants also suggested building exercises into the video and making
the content more interactive. One such approach could present the video documentary
to a live audience of participants, but parse the video into shorter viewing segments.
The California documentary could be paused at three points to produce four

13 California produced two additional videos: The Neuroscience and Psychology of Decision making, Part 2—
The Media, the Brain, and the Courtroom and The Neuroscience and Psychology of Decision making, Part 3—

Dismantling and Overriding Implicit Bias to further explore implicit bias and strategies to address it.
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approximately 15-minute clips that (1) provide an introduction to the neurological and
psychological science behind bias, (2) explain the IAT, (3) present research illustrating
how implicit bias affects real world behaviors, and (4) describe some strategies for
addressing implicit bias. Facilitators could then incorporate guided group discussion
and/or illustrative experiential exercises into these breaks to reinforce learning as new
topics are introduced. If this approach helps clarify and elaborate on difficult concepts
and prompt further discussion of practical solutions, perhaps participants will be less
likely to feel overwhelmed by the material.

e PowerPoint presentation and lecture. One pilot program presented the educational
material on social cognition and implicit bias via a live PowerPoint lecture delivered by a
content expert, and another program used PowerPoint lectures to augment information
presented in the video documentary. Several participants indicated that, in general,
they needed a much slower pace and more time to fully digest such complex
information. Some participants mentioned that additional real-world or anecdotal
examples that illustrated the phenomenon would have helped them develop a more
concrete understanding of the material.

e Small group discussion. In general, skillfully facilitated small group discussions can help
raise self-awareness and cultivate more active, engaged participation (e.g., Teal, Shada,
Gill, Thompson, Fruge, Villarreal, & Haidet, 2010). Interestingly, however, pilot
participants who only viewed an educational presentation about implicit bias showed
more consistent improvement from pretest to posttest than those who also engaged in
small group discussion following an educational video or lecture. For example, in the
results of an assessment question on scientific evidence that implicit bias exists, 62% of
participants who viewed only a video documentary provided the correct response (see
Table 4), whereas only 18% (see Table 7) and 9% (see Table 10) of participants from
each program that incorporated a discussion group component answered this question
correctly. Obvious explanations, given the substantial variation among pilot programs
and evaluation tests, are that this counterintuitive trend emerged not from differences
in learning, but from variations in the evaluation questions and response options used
across programs and/or other inherent program differences (e.g., audience
composition, content emphasized).

Another possibility to consider is that these results reflect cognitive processing
errors, with group discussion opening the door for some common memory errors to
enter and influence participant learning processes. For example, participants may have
confused the source of information delivery, attributing or generalizing content they
gleaned from peers in group discussion to the knowledgeable expert facilitator in the
educational component of the session. Source memory information (i.e., who said it) is
more likely to be disrupted than content memory (i.e., what was said), and this is
particularly likely to occur when attention and cognitive resources for processing new
information are divided (see Mitchell & Johnson, 2000). Alternatively, discussion with
and misinformation from others may alter participants’ memories of previously learned
information; this is more likely to occur when cognitive processing is constrained by
factors like time pressure (e.g., Roediger, Meade, & Bergman, 2001; Zaragosa & Lane,
1998).
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As noted earlier, some participants thought they would have benefitted from a
slower pace and more time to process the information presented on implicit bias. If
participants do not have a clear understanding of the material from the educational
lecture or video component of the session, it is possible that misinformation may
circulate in subsequent group discussions. This misinformation may then either fill in the
gaps of a participant’s memories about the original educational content or impair
accurate recall of what was originally conveyed by the educator or expert (e.g.,
Zaragoza, Belli, & Payment, 2006; Gabbert, Memon, Allen & Wright, 2004; Gabbert,
Memon, & Wright, 2006). The answer is not to eliminate small group discussions but to
structure them to increase their effectiveness and avoid misinformation (see below). It
is worth noting that several participants at both sites with small group discussion
indicated that better structure was needed to more effectively guide conversations. As
discussed in Lessons Learned #2, having a subject-matter expert on the science of
implicit bias on hand during the educational program would help prevent
misinformation and facilitate better participant comprehension of the material.
Experiential exercises and other illustrative activities. In general, participants
commented favorably on exercises such as the Stroop test™* to demonstrate automatic
cognitive processing. Educators, however, should select and use exercises judiciously to
reinforce a point and not consume precious time that could be allotted elsewhere. One
participant, for example, noted that a story on gender stereotyping was not really
necessary in the context of the specific information that was being presented.

All three programs included information on the Implicit Association Test (IAT).
One pilot site asked participants to complete the IAT prior to the program and answer a
brief questionnaire regarding their thoughts and reactions to taking the test. This
exercise was used as the basis for some initial discussion in the program. Participants
described the IAT experience as challenging and revealing. The other two sites
encouraged participants to take the IAT as a follow-up to the program. Several
participants from those two sites thought that it might have been helpful if they had
taken the IAT prior to the program or had been given an opportunity to take it during
the program.

Although incorporating the IAT into a program may help provide insight and
motivation for participants, judicial educators should weigh the IAT’s overall value to the
course. If the IAT is taken prior to the program, it may unsettle some participants and
require a lengthy explanation at the beginning of the program to place participants’
results in the proper context. If unplanned, this discussion can use valuable program
time. Participants may have fewer questions and concerns about taking the IAT after the

14 The Stroop test (Stroop, 1935) may be used to illustrate the concept of reaction time as a measure of
automaticity (i.e., that cognitively easy or routine tasks can be performed more quickly or “automatically”

than more cognitively challenging tasks). Although several variations of the test exist, in one popular version

»u

of the test, participants are asked to read a list of several color words (e.g., “red,” “blue,
ink—which they do easily. They are then given a list of colors that are written in ink colors that are

incongruent with the semantic meaning of the word (e.g., “blue” is written in red ink). Rather than read the
words, participants are asked to name the ink color of each word. Participants find this task much more

green”) in black

difficult. The test demonstrates that for most people, reading has become an automatic process; people must
override the semantic meaning of the word in order to name the font color when performing the second task.
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program content has been delivered. If the IAT is offered during the program, educators
need to consider issues of cost for laptops to connect to the Project Implicit Web site to
take the test as well as privacy issues—some participants may be uncomfortable taking
the test in public and possibly having their results visible to others. Some presenters
have overcome these concerns by conducting an IAT with program participants as a
group. They ask the participants to clap or hit the table to respond to the paired
associations. Participants can hear how the pace slows when stereotype-incongruent
pairs are displayed on a screen. This approach, however, may not work as well in a
program with a small number of participants.

Regardless of whether taking the IAT is incorporated as a program activity,
presenters should emphasize that the instrument is educational and not diagnostic in
nature (Stanley, Sokol-Hessner, Banaji, & Phelps, 2011). The program assessment
guestion focusing on the IAT was one of the most incorrectly answered items on the
posttest for all three programs. Based on the assessment results, many participants may
have misunderstood or not fully understood that the IAT is malleable and “that its
predictive validity is moderated by situational variables” (Nosek, Greenwald, & Banaji,
2007, p. 285).

e Supplemental resources. Well-advertised Web sites with additional resources (e.g., a
link to Project Implicit where visitors can take an IAT online, recommended
supplemental readings, support tools for implicit bias intervention strategies) can
encourage participant follow-up by guiding them to an organized, centralized hub of the
most relevant and useful resources on the topic.

Intermittently throughout the piloted program in California, participants heard
about additional resources available on the California Administrative Office of the
Courts’ Education Division Web site. At the conclusion of the educational session,
several California participants indicated that they planned to visit the program Web site
or seek more information about the topic on their own. In addition, the North Dakota
conference included a “law and literature” program in the evening following the implicit
bias program. Although this session was not considered part of the implicit bias
program, participants referred back to information from the implicit bias program as
they discussed several short stories. Based on observation, participants seemed to enjoy
the opportunity to further discuss the implicit bias concepts in this more informal
setting.

To take full advantage of and adapt the delivery methods from the pilot programs,
judicial educators should consider, as noted in Lesson Learned #2, planning a series of targeted
seminars as opposed to one 2- to 4-hour session. An expanded curriculum would allow more
time to supplement primary educational instruction like the California video documentary with
interactive and experiential exercises to illustrate concepts and heighten awareness, and would
afford participants time to fully digest the complex and thought-provoking information.

A multi-session approach also may improve participant comprehension. Instead of
trying to cover all program information in a single session, faculty could present the material in
more manageable portions to improve retention. This approach also has the advantage of
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reinforcing the educational message over repeated exposures, and thus better facilitating
actual behavioral change over time.

Breakout sessions may be more productive and misinformation minimized if trained
facilitators who are content experts help guide the discussions of each small group. Some small
group participants indicated that discussion segments ran too long and would have benefitted
from a more structured approach. Knowledgeable small group facilitators can help guide
participants through key discussion points while accurately resolving any subject-matter
guestions or errors that arise in conversation.

Given the range of responses to the array of illustrative exercises used in the pilot
studies, program planners should select exercises strategically, limiting them in the curriculum
to only the few most effective options for their target audience. In an expanded curriculum,
instructors could also offer more anecdotal or real-world examples, as requested by some pilot
participants, to make the content more accessible and applicable to the local audience.

Finally, faculty should reinforce the availability of strategies to address implicit bias and,
if intervention strategies are not covered in detail in the session, provide specific information
about upcoming programs, Webinars, or conference calls that will address them. Faculty should
also consider providing participants with handouts of easily accessible resources on such
strategies (see Lesson Learned #5). Knowing that education on viable interventions is available
may attenuate feelings of helplessness regarding the inevitability of implicit bias and may
encourage interested individuals to learn more while they are motivated to do so.

If a second session is not possible, planners should ensure that participants leave the
program with at least a basic overview of strategies to address implicit bias, and, if possible,
provide follow-up opportunities through, for example, conference calls, Web sites, and
newsletter articles to learn more about and encourage the practice of various strategies.

5. Dedicate time to discuss and practice strategies to address the influence of implicit bias.

Because the pilot programs primarily were introductory in nature, program planners
allotted the most time to explaining the concept of implicit bias and how it might influence a
person’s decisions and actions. Extensive time was spent on the science because program
planners were not sure how receptive the audience would be to the concept of implicit bias. As
a consequence, faculty spent relatively less time discussing strategies to address implicit bias.
The experience across all three programs, however, demonstrated that once participants
learned about the potential of implicit bias to influence their decisions and actions, they were
very interested in learning how to address it.

Compared to the science on the existence of implicit bias and its potential influence on
behavior, the science on ways to mitigate implicit bias is relatively young and often does not
address specific applied contexts such as judicial decision making. Yet, it is important for
strategies to be concrete and applicable to an individual’s work to be effective; instructions to
simply avoid biased outcomes or respond in an egalitarian manner are too vague to be helpful
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(Dasgupta, 2009).*> To address this gap in concrete strategies applicable to court audiences, the
project team reviewed the science on strategies and identified their potential relevance for
judges and court professionals. The team also conducted a small group discussion with judges
and judicial educators (referred to as the Judicial Focus Group or JFG) to discuss potential
strategies.

Appendix G includes four tables. The first, “Combating Implicit Bias in the Courts:
Understanding Risk Factors” identifies and describes conditions that exacerbate the effects of
implicit bias on decisions and actions. The risk factors include:

e the presence of certain emotional states,

e ambiguity in decision-making criteria,

e environmental cues that make the social categories associated with cultural
stereotypes more salient,

e |ow-effort decision-making,

e distracted or pressured decision-making, and

e environments that lack appropriate feedback mechanisms and accountability.

The second table “Combating Implicit Bias in the Courts: Seeking Change” identifies and
describes seven general research-based strategies that may help attenuate implicit bias or
mitigate the influence of implicit bias on decisions and actions. The strategies ask people to:

e raise awareness of implicit bias (this in and of itself is insufficient to mitigate the
effects of implicit bias on judgment and behavior),

e seek to identify and consciously acknowledge real group and individual differences,

e routinely check thought processes and decisions for possible bias,

e identify sources of stress and remove them from or reduce them in the decision
making environment,

e identify sources of ambiguity in the decision making context and establish a
structure to follow before engaging in the decision making process,

e institute feedback mechanisms; and

e increase exposure to stigmatized group members and/or counter-stereotypes and
reduce exposure to stereotypes.

The table briefly summarizes empirical findings that support the strategies and offers concrete
suggestions, both research-based and extrapolated from existing research, to implement each
strategy. Some of the suggestions in the table focus on individual actions to minimize the
influence of implicit bias, and others focus on organizational efforts to (a) eliminate situational
or systemic factors that may engender implicit bias and (b) promote a more egalitarian court
culture.

15 In addition, some seemingly intuitive strategies such as directing individuals to suppress or ignore
stereotypes can actually result in more stereotypic thoughts (Macrae, Bodenhausen, Milne, & Jetten, 1994).
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The third and fourth tables provide summaries of the research findings cited in the
preparation of the first two tables for those interested in better understanding the basis for the
risk factors and suggested strategies. The project team offers the four tables as a resource for
judicial educators developing programs on implicit bias with the understanding that the
information should be reviewed and revised as new research and lessons from the field expand
current knowledge.

The implicit bias intervention strategies provided in Appendix G rely on an individual’s
self-awareness (the ability to see how one’s own decisions may be biased) and self-control (the
ability to regulate one’s own thoughts and behavior). Some audience members may already
possess these skills at a high level, whereas others may need to refine them. Judicial educators
should consider whether exercises to enhance these two skills are necessary for participants to
apply implicit bias intervention strategies.

6. Develop evaluation assessment with faculty.

Evaluating the effectiveness of the programs proved difficult for two main reasons. First,
although each program covered roughly the same topics, the programs varied in the extent of
time devoted to each topic. Thus some of the pre- and post-program assessment questions
focused on topics that were covered in detail in a particular program, and others did not
address those same topics or did so in a more cursory manner. Although the project team
designed evaluation questions in consultation with program coordinators, this did not
guarantee that program faculty sufficiently addressed the material that appeared on the pre-
and post-tests. As a result, the project team could not determine whether poor performance on
an assessment question was due to specific program content and/or delivery problems or a lack
of congruence between the content of the educational program and the content of the
evaluation questions. Program coordinators, faculty, and evaluators should agree on the key
“takeaways” participants should have when the program is completed and develop assessment
guestions to address those topics. Faculty should cover the “takeaway” topics in sufficient
detail such that participants could be reasonably expected to answer related assessment
questions correctly.

The second evaluation issue was generating assessment items that were neither too
easy nor too difficult for participants. For example, in retrospect, the correct answer to the
following item was obvious: “In general, do you think that it is possible for judges’ decisions and
court staffs’ interactions with the public to be unwittingly influenced by unconscious bias
toward particular racial/ethnic groups?” Appendix H discusses the challenges of evaluating
programs on implicit bias and offers examples of process, outcome, and impact measures. It
also includes a discussion of why the IAT should not be used as a pre- and posttest measure of
the effectiveness of a program.
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Implicit Bias: A Primer

Schemas and Implicit Cognitions (or
“mental shortcuts”)

Stop for a moment and consider what
bombards your senses every day. Think about
everything you see, both still and moving, with
all their color, detail, and depth. Think about
what you hear in the background, perhaps a
song on the radio, as you decode lyrics and
musical notes. Think about touch, smell, and
even taste. And while all that’s happening, you
might be walking or driving down the street,
avoiding pedestrians and cars, chewing gum,
digesting your breakfast, flipping through email
on your smartphone. How does your brain do
all this simultaneously?

It does so by processing through schemas,
which are templates of knowledge that help us
organize specific examples into broader
categories. When we see, for example,
something with a flat seat, a back, and some
legs, we recognize it as a “chair.” Regardless of
whether it is plush or wooden, with wheels or
bolted down, we know what to do with an
object that fits into the category “chair.”
Without spending a lot of mental energy, we
simply sit. Of course, if for some reason we
have to study the chair carefully--because we
like the style or think it might collapse--we can
and will do so. But typically, we just sit down.

We have schemas not only for objects, but also
processes, such as how to order food at a
restaurant. Without much explanation, we
know what it means when a smiling person
hands us laminated paper with detailed
descriptions of food and prices. Even when we
land in a foreign airport, we know how to follow
the crazy mess of arrows and baggage icons
toward ground transportation.

These schemas are helpful because they allow
us to operate without expending valuable
mental resources. In fact, unless something
goes wrong, these thoughts take place
automatically without our awareness or
conscious direction. In this way, most cognitions

are implicit.

Implicit Social Cognitions (or “thoughts
about people you didn’t know you
had”)

What is interesting is that schemas apply not
only to objects (e.g., “chairs”) or behaviors (e.g.,
“ordering food”) but also to human beings (e.g.,
“the elderly”). We naturally assign people into
various social categories divided by salient and
chronically accessible traits, such as age,
gender, race, and role. And just as we might
have implicit cognitions that help us walk and
drive, we have implicit social cognitions that

guide our thinking about social categories.
Where do these schemas come from? They
come from our experiences with other people,
some of them direct (i.e., real-world
encounters) but most of them vicarious (i.e.,
relayed to us through stories, books, movies,
media, and culture).

If we unpack these schemas further, we see
that some of the underlying cognitions include
stereotypes, which are simply traits that we
associate with a category. For instance, if we
think that a particular category of human beings
is frail--such as the elderly--we will not raise our
guard. If we think that another category is
foreign--such as Asians--we will be surprised by
their fluent English. These cognitions also
include attitudes, which are overall, evaluative
feelings that are positive or negative. For
instance, if we identify someone as having
graduated from our beloved alma mater, we
will feel more at ease. The term “implicit bias”
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includes both implicit stereotypes and implicit
attitudes.

Though our shorthand schemas of people may
be helpful in some situations, they also can lead
to discriminatory behaviors if we are not
careful. Given the critical importance of
exercising fairness and equality in the court
system, lawyers, judges, jurors, and staff should
be particularly concerned about identifying such
possibilities. Do we, for instance, associate
aggressiveness with Black men, such that we
see them as more likely to have started the
fight than to have responded in self-defense?
Or have we already internalized the lessons of
Martin Luther King, Jr. and navigate life in a
perfectly “colorblind” (or gender-blind,
ethnicity-blind, class-blind, etc.) way?

Asking about Bias (or “it’'s murky in
here”)

One way to find out about implicit bias is simply
to ask people. However, in a post-civil rights
environment, it has become much less useful to
ask explicit questions on sensitive topics. We
run into a “willing and able” problem.

First, people may not be willing to tell pollsters
and researchers what they really feel. They may
be chilled by an air of political correctness.

Second, and more important, people may not
know what is inside their heads. Indeed, a
wealth of cognitive psychology has
demonstrated that we are lousy at
introspection. For example, slight
environmental changes alter our judgments and
behavior without our realizing. If the room
smells of Lysol, people eat more neatly. People
holding a warm cup of coffee (versus a cold cup)
ascribe warmer (versus cooler) personality traits
to a stranger described in a vignette. The

experiments go on and on. And recall that by
definition, implicit biases are those that we
carry without awareness or conscious direction.
So how do we know whether we are being
biased or fair-and-square?

Implicit measurement devices (or
“don’t tell me how much you weigh,
just get on the scale”)

In response, social and cognitive psychologists
with neuroscientists have tried to develop
instruments that measure stereotypes and
attitudes, without having to rely on potentially
untrustworthy self-reports. Some instruments
have been linguistic, asking folks to write out
sentences to describe a certain scene from a
newspaper article. It turns out that if someone
engages in stereotypical behavior, we just
describe what happened. If it is counter-typical,
we feel a need to explain what happened. (Von
Hippel 1997; Sekaquaptewa 2003).

Others are physiological, measuring how much
we sweat, how our blood pressure changes, or
even which regions of our brain light up on an
fMRI (functional magnetic resonance imaging)

scan. (Phelps 2000).

Still other techniques borrow from marketers.
For instance, conjoint analysis asks people to
give an overall evaluation to slightly different
product bundles (e.g., how do you compare a
17" screen laptop with 2GB memory and 3 USB
ports, versus a 15” laptop with 3 GB of memory
and 2 USB ports). By offering multiple rounds of
choices, one can get a measure of how
important each feature is to a person even if
she had no clue to the question “How much
would you pay for an extra USB port?” Recently,
social cognitionists have adapted this
methodology by creating “bundles” that include
demographic attributes. For instance, how


http://www2.psy.unsw.edu.au/Users/BHippel/Articles/1997.vHSV.JESP.pdf
http://www2.psy.unsw.edu.au/Users/BHippel/Articles/1997.vHSV.JESP.pdf
http://faculty.psy.ohio-state.edu/cunningham/pdf/phelps.jocn.2000.pdf
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would you rank a job with the title Assistant
Manager that paid $160,000 in Miami working
for Ms. Smith, as compared to another job with
the title Vice President that paid $150,000 in
Chicago for Mr. Jones? (Caruso 2009).

Scientists have been endlessly creative, but so
far, the most widely accepted instruments have
used reaction times--some variant of which has
been used for over a century to study
psychological phenomena. These instruments
draw on the basic insight that any two concepts
that are closely associated in our minds should
be easier to sort together. If you hear the word
“moon,” and | then ask you to think of a laundry
detergent, then “Tide” might come more
quickly to mind. If the word “RED” is painted in
the color red, we will be faster in stating its
color than the case when the word “GREEN” is
painted in red.

Although there are various reaction time
measures, the most thoroughly tested one is
the Implicit Association Test (IAT). It is a sort of

video game you play, typically on a computer,
where you are asked to sort categories of
pictures and words. For example, in the Black-
White race attitude test, you sort pictures of
European American faces and African American
faces, Good words and Bad words in front of a
computer. It turns out that most of us respond
more quickly when the European American face
and Good words are assigned to the same key
(and African American face and Bad words are
assigned to the other key), as compared to
when the European American face and Bad
words are assigned to the same key (and
African American face and Good words are
assigned to the other key). This average time
differential is the measure of implicit bias. [If
the description is hard to follow, try an IAT

yourself at Project Implicit.]

Pervasive implicit bias (or “itain’t no
accident”)

It may seem silly to measure bias by playing a
sorting game (i.e. the IAT). But, a decade of
research using the IAT reveals pervasive
reaction time differences in every country
tested, in the direction consistent with the
general social hierarchies: German over Turk (in
Germany), Japanese over Korean (for Japanese),
White over Black, men over women (on the
stereotype of “career” versus “family”), light-
skinned over dark skin, youth over elderly,
straight over gay, etc. These time differentials,
which are taken to be a measure of implicit
bias, are systematic and pervasive. They are
statistically significant and not due to random
chance variations in measurements.

These pervasive results do not mean that
everyone has the exact same bias scores.
Instead, there is wide variability among
individuals. Further, the social category you
belong to can influence what sorts of biases you
are likely to have. For example, although most
Whites (and Asians, Latinos, and American
Indians) show an implicit attitude in favor of
Whites over Blacks, African Americans show no
such preference on average. (This means, of
course, that about half of African Americans do
prefer Whites, but the other half prefer Blacks.)

Interestingly, implicit biases are dissociated

from explicit biases. In other words, they are
related to but differ sometimes substantially
from explicit biases--those stereotypes and
attitudes that we expressly self-report on
surveys. The best understanding is that implicit
and explicit biases are related but different
mental constructs. Neither kind should be
viewed as the solely “accurate” or “authentic”
measure of bias. Both measures tell us
something important.
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Real-world consequences (or “why
should we care?”)

All these scientific measures are intellectually
interesting, but lawyers care most about real-
world consequences. Do these measures of
implicit bias predict an individual’s behaviors or
decisions? Do milliseconds really matter>?
(Chugh 2004). If, for example, well-intentioned
people committed to being “fair and square”
are not influenced by these implicit biases, then
who cares about silly video game results?

There is increasing evidence that implicit biases,
as measured by the IAT, do predict behavior in
the real world--in ways that can have real
effects on real lives. Prof. John Jost (NYU,
psychology) and colleagues have provided a
recent literature review (in press) of ten studies
that managers should not ignore. Among the
findings from various laboratories are:

e implicit bias predicts the rate of callback
interviews (Rooth 2007, based on implicit
stereotype in Sweden that Arabs are lazy);

e implicit bias predicts awkward body
language (McConnell & Leibold 2001),
which could influence whether folks feel

that they are being treated fairly or
courteously;

e implicit bias predicts how we read the
friendliness of facial expressions
(Hugenberg & Bodenhausen 2003);

e implicit bias predicts more negative

evaluations of ambiguous actions by an

African American (Rudman & Lee 2002),
which could influence decisionmaking in
hard cases;

e implicit bias predicts more negative
evaluations of agentic (i.e. confident,
aggressive, ambitious) women in certain
hiring conditions (Rudman & Glick 2001);

e implicit bias predicts the amount of shooter
bias--how much easier it is to shoot African
Americans compared to Whites in a
videogame simulation (Glaser & Knowles
2008);

e implicit bias predicts voting behavior in Italy
(Arcari 2008);

e implicit bias predicts binge-drinking (Ostafin
& Palfai 2006), suicide ideation (Nock &
Banaji 2007), and sexual attraction to

children (Gray 2005).

With any new scientific field, there remain
guestions and criticisms--sometimes strident.
(Arkes & Tetlock 2004; Mitchell & Tetlock 2006).
And on-the-merits skepticism should be

encouraged as the hallmark of good, rigorous
science. But most scientists studying implicit
bias find the accumulating evidence persuasive.
For instance, a recent meta-analysis of 122
research reports, involving a total 0f14,900
subjects, revealed that in the sensitive domains
of stereotyping and prejudice, implicit bias IAT
scores better predict behavior than explicit self-
reports. (Greenwald et al. 2009).

And again, even though much of the recent
research focus is on the IAT, other instruments
and experimental methods have corroborated
the existence of implicit biases with real world
consequences. For example, a few studies have
demonstrated that criminal defendants with
more Afro-centric facial features receive in
certain contexts more severe criminal
punishment (Banks et al. 2006; Blair 2004).

Malleability (or “is there any good news?”)

The findings of real-world consequence are
disturbing for all of us who sincerely believe
that we do not let biases prevalent in our
culture infect our individual decisionmaking.
Even a little bit. Fortunately, there is evidence
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that implicit biases are malleable and can be
changed.

e Anindividual’s motivation to be fair does
matter. But we must first believe that
there’s a potential problem before we try to
fix it.

e The environment seems to matter. Social
contact across social groups seems to have
a positive effect not only on explicit
attitudes but also implicit ones.

e Third, environmental exposure to
countertypical exemplars who function as
“debiasing agents” seems to decrease our
bias.

0 Inone study, a mental imagery exercise
of imagining a professional business
woman (versus a Caribbean vacation)
decreased implicit stereotypes of

women. (Blair et al. 2001).

0 Exposure to “positive” exemplars, such
as Tiger Woods and Martin Luther King
in a history questionnaire, decreased
implicit bias against Blacks. (Dasgupta &
Greenwald 2001).

0 Contact with female professors and
deans decreased implicit bias against
women for college-aged women.
(Dasgupta & Asgari 2004).

e Fourth, various procedural changes can
disrupt the link between implicit bias and
discriminatory behavior.

0 Inasimple example, orchestras started
using a blind screen in auditioning new
musicians; afterwards women had
much greater success. (Goldin & Rouse
2000).

0 In another example, by committing
beforehand to merit criteria (is book
smarts or street smarts more
important?), there was less gender

discrimination in hiring a police chief.
(Uhlmann & Cohen 2005).

0 Inorder to check against bias in any
particular situation, we must often
recognize that race, gender, sexual
orientation, and other social categories
may be influencing decisionmaking. This
recognition is the opposite of various
forms of “blindness” (e.g., color-
blindness).

In outlining these findings of malleability, we do
not mean to be Pollyanish. For example, mere
social contact is not a panacea since
psychologists have emphasized that certain
conditions are important to decreasing
prejudice (e.g., interaction on equal terms;
repeated, non-trivial cooperation). Also, fleeting
exposure to countertypical exemplars may be
drowned out by repeated exposure to more

typical stereotypes from the media (Kang 2005).

Even if we are skeptical, the bottom line is that
there’s no justification for throwing our hands
up in resignation. Certainly the science doesn't
require us to. Although the task is challenging,
we can make real improvements in our goal
toward justice and fairness.

The big picture (or “what it means to
be a faithful steward of the judicial
system”)

It’s important to keep an eye on the big picture.
The focus on implicit bias does not address the
existence and impact of explicit bias--the
stereotypes and attitudes that folks recognize

and embrace. Also, the past has an inertia that
has not dissipated. Even if all explicit and
implicit biases were wiped away through some
magical wand, life today would still bear the
burdens of an unjust yesterday. That said, as
careful stewards of the justice system, we


http://homepage.psy.utexas.edu/homepage/class/Psy394U/Bower/10%20Automatic%20Process/I.Blair-mod.%20stereotypes.pdf
http://www.faculty.diversity.ucla.edu/search/searchtoolkit/docs/articles/Orchestrating_Impartiality.pdf
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should still strive to take all forms of bias
seriously, including implicit bias.

After all, Americans view the court system as
the single institution that is most unbiased,
impartial, fair, and just. Yet, a typical trial
courtroom setting mixes together many people,
often strangers, from different social
backgrounds, in intense, stressful, emotional,
and sometimes hostile contexts. In such
environments, a complex jumble of implicit and
explicit biases will inevitably be at play. It is the
primary responsibility of the judge and other
court staff to manage this complex and bias-rich
social situation to the end that fairness and
justice be done--and be seen to be done.
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Glossary

Note: Many of these definitions draw from Jerry
Kang & Kristin Lane, A Future History of Law and
Implicit Social Cognition (unpublished
manuscript 2009)

Attitude

An attitude is “an association between a given
object and a given evaluative category.” R.H.
Fazio, et al., Attitude accessibility, attitude-
behavior consistency, and the strength of the
object-evaluation association, 18 J.
EXPERIMENTAL SOCIAL PSYCHOLOGY 339, 341
(1982). Evaluative categories are either positive
or negative, and as such, attitudes reflect what
we like and dislike, favor and disfavor, approach
and avoid. See also stereotype.

Behavioral realism

A school of thought within legal scholarship that
calls for more accurate and realistic models of
human decision-making and behavior to be
incorporated into law and policy. It involves a
three step process:

First, identify advances in the mind and
behavioral sciences that provide a more
accurate model of human cognition and
behavior.

Second, compare that new model with the
latent theories of human behavior and decision-
making embedded within the law. These latent
theories typically reflect “common sense” based
on naive psychological theories.

Third, when the new model and the latent
theories are discrepant, ask lawmakers and
legal institutions to account for this disparity.
An accounting requires either altering the
law to comport with more accurate models
of thinking and behavior or providing a

transparent explanation of “the prudential,
economic, political, or religious reasons for
retaining a less accurate and outdated view.”
Kristin Lane, Jerry Kang, & Mahzarin Banaji,
Implicit Social Cognition and the Law, 3 ANNU.
REV. LAW SOC. SCI. 19.1-19.25 (2007)

Dissociation

Dissociation is the gap between explicit and
implicit biases. Typically, implicit biases are
larger, as measured in standardized units, than
explicit biases. Often, our explicit biases may be
close to zero even though our implicit biases are
larger.

There seems to be some moderate-strength
relation between explicit and implicit biases.

See Wilhelm Hofmann, A Meta-Analysis on the

Correlation Between the Implicit Association

Test and Explicit Self-Report Measures, 31
PERSONALITY & SOC. PSYCH. BULL. 1369 (2005)
(reporting mean population correlation r=0.24

after analyzing 126 correlations). Most
scientists reject the idea that implicit biases are
the only “true” or “authentic” measure; both
explicit and implicit biases contribute to a full

understanding of bias.

Explicit

Explicit means that we are aware that we have
a particular thought or feeling. The term
sometimes also connotes that we have an
accurate understanding of the source of that
thought or feeling. Finally, the term often
connotes conscious endorsement of the
thought or feeling. For example, if one has an
explicitly positive attitude toward chocolate,
then one has a positive attitude, knows that
one has a positive attitude, and consciously
endorses and celebrates that preference. See

also implicit.
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Implicit

Implicit means that we are either unaware of or
mistaken about the source of the thought or
feeling. R. Zajonc, Feeling and thinking:
Preferences need no inferences, 35 AMERICAN
PSYCHOLOGIST 151 (1980). If we are unaware
of a thought or feeling, then we cannot report it
when asked. See also explicit.

Implicit Association Test

The IAT requires participants to classify rapidly
individual stimuli into one of four distinct
categories using only two responses (for
example, in a the traditional computerized IAT,
participants might respond using only the “E”

llIII

key on the left side of the keyboard, or “I” on
the right side). For instance, in an age attitude
IAT, there are two social categories, YOUNG and
OLD, and two attitudinal categories, GOOD and
BAD. YOUNG and OLD might be represented by
black-and-white photographs of the faces of
young and old people. GOOD and BAD could be
represented by words that are easily identified
as being linked to positive or negative affect,
such as “joy” or “agony”. A person with a
negative implicit attitude toward OLD would be
expected to go more quickly when OLD and
BAD share one key, and YOUNG and GOOD the
other, than when the pairings of good and bad
are switched.

The IAT was invented by Anthony Greenwald
and colleagues in the mid 1990s. Project
Implicit, which allows individuals to take these
tests online, is maintained by Anthony
Greenwald (Washington), Mahzarin Banaji
(Harvard), and Brian Nosek (Virginia).

Implicit Attitudes

“Implicit attitudes are introspectively
unidentified (or inaccurately identified) traces
of past experience that mediate favorable or

unfavorable feeling, thought, or action toward
social objects.” Anthony Greenwald & Mahzarin
Banaji, Implicit social cognition: attitudes, self-

esteem, and stereotypes, 102 Psychol. Rev. 4, 8

(1995). Generally, we are unaware of our
implicit attitudes and may not endorse them
upon self-reflection. See also attitude; implicit.

Implicit Biases
A bias is a departure from some point that has

III

been marked as “neutral.” Biases in implicit

stereotypes and implicit attitudes are called

“implicit biases.”

Implicit Stereotypes

“Implicit stereotypes are the introspectively
unidentified (or inaccurately identified) traces
of past experience that mediate attributions of
qualities to members of a social category”
Anthony Greenwald & Mahzarin Banaji, Implicit
social cognition: attitudes, self-esteem, and

stereotypes, 102 Psychol. Rev. 4, 8 (1995).
Generally, we are unaware of our implicit
stereotypes and may not endorse them upon
self-reflection. See also stereotype; implicit.

Implicit Social Cognitions
Social cognitions are stereotypes and attitudes

about social categories (e.g., Whites, youths,
women). Implicit social cognitions are implicit
stereotypes and implicit attitudes about social

categories.

Stereotype

A stereotype is an association between a given
object and a specific attribute. An example is
“Norwegians are tall.” Stereotypes may support
an overall attitude. For instance, if one likes tall
people and Norwegians are tall, it is likely that
this attribute will contribute toward a positive
orientation toward Norwegians. See also
attitude.
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Validities

To decide whether some new instrument and
findings are valid, scientists often look for
various validities, such as statistical conclusion
validity, internal validity, construct validity, and
predictive validity.

e  Statistical conclusion validity asks whether
the correlation is found between
independent and dependent variables have
been correctly computed.

e Internal validity examines whether in
addition to correlation, there has been a
demonstration of causation. In particular,
could there be potential confounds that
produced the correlation?

e Construct validity examines whether the
concrete observables (the scores registered
by some instrument) actually represent the
abstract mental construct that we are
interested in. As applied to the IAT, one
could ask whether the test actually
measures the strength of mental
associations held by an individual between
the social category and an attitude or
stereotype

e Predictive validity examines whether some
test predicts behavior, for example, in the
form of evaluation, judgment, physical
movement or response. If predictive validity
is demonstrated in realistic settings, there is
greater reason to take the measures
seriously.
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IMPLICIT BIAS:
FREQUENTLY ASKED QUESTIONS

1. WHATIS IMPLICIT BIAS? ‘

Unlike explicit bias (which reflects the attitudes or beliefs that one endorses at a conscious level), implicit bias is the
bias in judgment and/or behavior that results from subtle cognitive processes (e.g., implicit attitudes and implicit
stereotypes) that often operate at a level below conscious awareness and without intentional control. The underlying
implicit attitudes and stereotypes responsible for implicit bias are those beliefs or simple associations that a person
makes between an object and its evaluation that “...are automatically activated by the mere presence (actual or
symbolic) of the attitude object” (Dovidio, Gaertner, Kawakami, & Hudson, 2002, p. 94; also Banaji & Heiphetz, 2010).
Although automatic, implicit biases are not completely inflexible: They are malleable to some degree and manifest in
ways that are responsive to the perceiver’s motives and environment (Blair, 2002).

Implicit bias research developed from the study of attitudes. Scientists realized long ago that simply asking people to
report their attitudes was a flawed approach; people may not wish or may not be able to accurately do so. This is
because people are often unwilling to provide responses perceived as socially undesirable and therefore tend to report
what they think their attitudes should be rather than what they know them to be. More complicated still, people may
not even be consciously aware that they hold biased attitudes. Over the past few decades, scientists have developed
new measures to identify these unconscious biases (see FAQ #3: How is implicit bias measured?).

2. WHAT DO RESEARCHERS THINK ARE THE SOURCES OF IMPLICIT BIAS? ‘

Although scientists are still working to understand implicit bias, current theory and evidence indicate that it may arise
from several possible sources (as listed by Rudman, 2004). These interrelated sources include:

Developmental History

Implicit bias can develop over time with the accumulation of personal experience. Personal experiences include not
only traditional learning experiences between the self and the target (i.e., classical conditioning; Olson & Fazio, 2001),
but also social learning experiences (i.e., via observing parents, friends, or influential others; Greenwald & Banaji,
1995). For example, implicit biases in children are positively correlated with the implicit biases of their parents;
however, consistent with social learning theory (Bandura, 1997), this congruence occurs only between children who
identify with their parents and not for children who do not have a positive attachment relationship with their parents
(Sinclair, Dunn, & Lowery, 2005). Implicit biases can develop relatively quickly through such experiences: Implicit racial
bias has been found in children as young as 6 years old, and discrepancies between implicit and explicit attitudes
emerge by the age of 10 (Baron & Banaji, 2006).

Affective Experience

Implicit bias may develop from a history of personal experiences that connect certain racial groups with fear or other
negative affect. Recent developments in the field of cognitive neuroscience demonstrate a link between implicit (but
not explicit) racial bias and neural activity in the amygdala, a region in the brain that scientists have associated with
emotional learning and fear conditioning. Specifically, White individuals who score highly on measures of implicit racial
bias also react to images of unfamiliar Black faces with stronger amygdala activation (Phelps, O’Connor, Cunningham,
Funayama, Gatenby, Gore, & Banaji, 2000; see also Stanley, Phelps, & Banaji, 2008). Other researchers have
demonstrated a causal relationship between the experience of certain types of emotions and the emergence of implicit
bias, showing that inducing people to experience anger or disgust can create implicit bias against newly encountered
outgroups (Dasgupta, DeSteno, Williams, & Hunsinger, 2009). Another study found that increased exposure to a
socially valued Black instructor in the context of a diversity education course decreased participants’ implicit bias
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against Blacks, and that a reduced fear of Blacks — in addition to other affective factors — predicted this attitudinal
change (Rudman, Ashmore, & Gary, 2001).

Culture

People share a common social understanding of the stereotypes that are pervasive in our culture, and this knowledge
can foster implicit bias even if a person does not necessarily endorse the cultural stereotype (Devine, 1989; Fazio,
Jackson, Dunton, & Williams, 1995). One explanation is that people implicitly make associations and evaluations based
on cultural knowledge in a way that “may not be available to introspection and may not be wanted or endorsed but is
still attitudinal because of its potential to influence individual perception, judgment, or action” (Nosek, 2007, p. 68
[emphasis added]). Another explanation offered by Nosek (2007) is that responses on implicit measures are easily
influenced by cultural knowledge, but that this cultural knowledge does not reflect the respondent’s actual attitude
(e.g., Karpinski & Hilton, 2001).

The Self

People tend to possess consistent and strongly positive attitudes toward themselves, and this positive attitude about
the self can transfer very easily to other things, people, and groups that share attributes with the self (for a review, see
Banaji & Heiphetz, 2010). This transference can occur without conscious awareness; hence, such effects are termed
“implicit egotism.” For example, people demonstrate a biased preference for new products that resemble their own
names (Brendl, Chattopadhyay, Pelham, & Carvallo, 2005). They appear to be disproportionately likely to live in
locations that reflect their birth date (e.g., people born on February 2" and residing in the town of Two Rivers,
Wisconsin) and to choose careers or marry others with names that resemble their own (e.g., people named Dennis or
Denise in dentistry, a marriage between two unrelated Smiths). They are also more attracted than usual to others who
have been assigned an allegedly random experimental code number that matches their birth dates and whose alleged
surnames share letters with their own surnames (Pelham, Mirenberg, & Jones, 2002; Jones, Pelham, Carvallo, &
Mirenberg, 2004). Provocative and strange, this research illustrates the impressive automaticity of the human mind
and the influence of implicit processes in our daily lives. Fundamental attitudes toward the self may underlie implicit
racial bias by facilitating a general tendency to prefer one’s ingroup (a group with which one identifies in some way)
over outgroups (any group with which one does not affiliate; see Greenwald, Banaji, Rudman, Farnham, Nosek, &
Mellott, 2002). As Rudman (2004) explains, people tend to believe that “If | am good and | am X [X being any social
group with which one identifies], then X is also good” (p. 137; italicized text added).

3. HOW IS IMPLICIT BIAS MEASURED? ‘

Researchers use a number of scientific methods in the measurement of implicit bias (for reviews, see Fazio & Olson,
2003; Gawronski, 2009; Wittenbrink & Schwarz, 2007). Although the specific procedures involved in the individual
approaches differ widely, implicit measures take on one of the following three general forms:

Computerized Measures

Computerized implicit measures typically gauge the direction and strength of a person’s implicit attitudes by assessing
their reaction times (i.e., response latencies) when completing a specific computerized task. The exact nature of each
task varies, but usually falls into one of two classes of procedures (see Wittenbrink & Schwarz, 2007): sequential
priming or response competition.

Sequential priming procedures. Sequential priming procedures are based on a long history of evidence in the field of
cognitive psychology demonstrating that when two concepts are related in memory, the presentation of one of those
concepts facilitates the recall or recognition of the other (see Neely, 1991). In the context of racial bias, people with a
negative implicit racial bias toward Blacks will more quickly and easily respond to concepts associated with the negative
stereotype of Blacks than concepts that are not associated with that stereotype. One popular procedure for measuring
this phenomenon is the evaluative priming task or “bona-fide pipeline” (Fazio, Sanbonmatsu, Powell, & Kardes, 1986).

B-3




Helping Courts Address Implicit Bias: Resources for Education
Appendix B

In this task, respondents are briefly presented with a Black or White face immediately before a positive or negative
target word appears on the screen. They must then identify, as quickly as possible, the meaning of the presented word
as “good” or “bad.” In the standard paradigm, respondents with racial bias more quickly identify negative words as
“bad” and more slowly identify positive words as “good” when that word appears immediately after the presentation
of a Black face (Fazio et al., 1995). A similar priming procedure, called the Affect Misattribution Procedure (AMP;
Payne, Cheng, Govorun, & Stewart, 2005), briefly presents respondents with a prime of a Black or White face before
viewing a neutral Chinese character they know they must evaluate as more or less visually pleasant than the average
Chinese character. These researchers found that individuals’ racial attitudes colored their evaluations of the characters,
with White respondents reporting more favorable ratings for characters that appeared after White primes than Black
primes. This effect emerged even when respondents received a forewarning about the influence of the racial primes on
subsequent evaluations.

Response competition procedures. Another approach to implicit attitude measurement emerged from research on
interference effects. Specifically, when a target has multiple different meanings (e.g., the word “red” written in blue
font), these different meanings can imply competing responses (e.g., color identification as red or blue) in a given task
that can slow down the overall performance of the respondent (note that the well-known Stroop effect is one example
of interference effects at work; see Stroop, 1935; MacLeod, 1991). These implicit measures, called response
competition procedures (Wittenbrink & Schwarz, 2007), takes advantage of the informational value of interference
effects by presenting two competing categorization tasks in a single procedure and measuring response latencies. Thus,
unlike the sequential priming procedures discussed above in which shorter response times indicate bias, longer
response times denote implicit bias when response competition procedures are used. One of the most popular of these
types of measures is the Implicit Association Test (IAT; Greenwald, McGhee, & Schwartz, 1998). In the IAT,
respondents are asked to categorize a sequence of images (as a Black or White face) and words (as either good or bad)
by pressing one of two pre-labeled buttons. For example, the respondent may be instructed to press the left button
whenever they see a Black face or whenever a negative word appears, and to press the right button whenever they see
a White face or a positive word. Alternatively, they may be informed to press one button when they see a Black face or
positive word, and the other button for a White face or negative word. Because of interference effects, individuals who
associate “Black” with “bad,” for example, will respond much more slowly when “Black” and “good” share the same
response button. Related measures include the Go/No-Go Association Task (GNAT; see Nosek & Banaji, 2001) and the
Extrinsic Affective Simon Task (EAST; see De Houwer, 2003).

Paper & Pencil Measures

Several paper & pencil measures of implicit attitudes exist (see Vargas, Sekaquaptewa, & von Hippel, 2007 for a
review). Some of these measures are simply adaptations of existing computerized assessments. Although researchers
have primarily focused on developing manual adaptations of the IAT (e.g., Kitayama & Uchida, 2003; Lemm, Sattler,
Khan, Mitchell, & Dahl, 2002), Vargas and colleagues (2007) suggest that the AMP (see description under
“Computerized Measures,” above) may be more easily adapted to a paper & pencil format because the procedure does
not involve measurement of response time.

Other paper & pencil implicit measures assess memory accessibility. One example is the Word Fragment Completion
(WFC) task, in which people are presented with fragments of words (e.g., POLI_E) and are asked to fill in the missing
letters. These word fragments, however, can be completed in stereotypic or non-stereotypic ways (e.g., POLITE,
POLICE; Gilbert & Hixon, 1991). The number of stereotypic word completions in the WFC task has been used as an
implicit measure of racial prejudice (e.g., Son Hing, Li, & Zanna, 2002).

Finally, two other implicit bias measurement approaches assess attributional processing styles. One such example is
the Stereotypic Explanatory Bias (SEB; Sekaquaptewa, Espinoza, Thompson, Vargas, & von Hippel, 2003), which is the
tendency to ascribe the stereotype-consistent behavior of minorities to factors intrinsic to the individual (e.g., trait or
dispositional attributions like hard work or talent), but stereotype-inconsistent behavior to extrinsic, situational factors
(e.g., the weather, luck). Similarly, the Linguistic Intergroup Bias (LIB; Maass, Salvi, Arcuri, & Semin, 1989) is the
tendency to describe stereotypic behavior using abstract language (e.g., by ascribing the behavior to a global trait) but
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non-stereotypic behavior using concrete language (e.g., by describing the behavior as a specific event). By carefully
examining the respondent’s choice of language or agreement with particular summaries of a behavioral event,
researchers have used these tendencies as indicators of implicit prejudice (see von Hippel, Sekaquaptewa, & Vargas,
1997 and Sekaquaptewa et al. 2003).

Physiological Measures

Psychologists have long expressed interest in determining the physiological correlates of psychological phenomena.
Those interested in the study of intergroup attitudes have examined autonomic nervous system responses such as the
amount of sweat produced (e.g., Rankin & Campbell, 1955), heart rate (e.g., Shields & Harriman, 1984), and even
small facial muscle movements that are nearly imperceptible to the untrained human eye (e.g., Vanman, Saltz, Nathan,
& Warren, 2004; Mahaffey, Bryan, & Hutchison, 2005). More recently, neuroscientists have attempted to understand
the neural underpinnings of implicit bias (e.g., Stanley, Phelps, & Banaji, 2008; Cunningham, Johnson, Gatenby, Gore,
& Banaji, 2003). With further technological advances in physiological measurement, researchers will gain greater
insight into the connection between psychological and physiological phenomena that could make some physiological
techniques invaluable in the measurement and study of implicit bias. Given the current state of the science, however,
the following common techniques are appropriate for advancing scientific understanding of implicit bias, but not for
the detection of implicit bias (i.e., “diagnosing” implicit bias in an individual).

Common physiological measures used in the study of attitudes (as described more thoroughly in reviews by Banaji &
Heiphetz, 2010; Blascovich & Mendes, 2010; and Ito & Cacioppo, 2007) include:

EDA. The measurement of sweat production is interchangeably referred to as skin conductance response (SCR),
galvanic skin response (GSR), and electrodermal activity (EDA). When an individual experiences greater arousal in
response to a stimulus, the eccrine glands in the skin (particularly in the hands and feet) excrete more sweat (Banaji &
Heiphetz, 2010, p. 363). However, sweat production as a response and, therefore, EDA as a measurement tool do not
discriminate between positive and negative responses to a stimulus. That is, by itself, EDA provides no information
about the valence of the individual’s response, but simply detects arousal. For example, as Banaji & Heiphetz (2010)
explain, greater EDA in the presence of Black individuals but not White individuals (Rankin & Campbell, 1955) indicates
only that the respondent reacts more strongly to the Black individual, and not that the reaction is necessarily a
negative one.

Cardiovascular responses. Although a number of techniques have been used to measure cardiac and vasomotor
responses, the most common measurement is that of heart rate. Like EDA, heart rate is a valence-insensitive measure
of autonomic nervous system arousal and therefore cannot be used to distinguish between positive and negative
reactions to a stimulus.

EMG. Facial electromyography (EMG) is the measurement of electrical activity associated with facial muscle
contractions. With this technique, researchers can detect the presence of muscle movements and measure the
amplitude of the response. Unlike some of the earlier measures discussed, however, the facial EMG can be used to
assess response valence because different facial muscles are associated with positive and negative reactions. One study
found that greater cheek EMG activity towards Whites than Blacks predicted racial bias in participant selection
decisions when evaluating candidates for a teaching fellowship (Vanman, Saltz, Nathan, & Warren, 2004). Unlike the
IAT, the facial EMG remained unaffected by participants’ motivation to control for prejudiced responses, indicating its
potential value as a measure of implicit attitudes.

Another physiological measure, the startle eyeblink response, relies on similar response mechanisms; however, only
highly arousing stimuli evoke a startle response, limiting the utility of this measurement approach.

fMRI. Functional magnetic resonance imaging (fMRI) is a relatively new technique that measures blood flow in the
brain. Because increased blood flow in any specific region of the brain signals increased activity in that region, blood
flow can be used as a proxy measure for neural activity. In a groundbreaking study, Phelps, O’Connor, Cunningham,
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Funayama, Gatenby, Gore, and Banaji (2000) demonstrated a correlation between the degree of activation in the
amygdala region of the brain, as measured by fMRI, and scores on the IAT; moreover, people exhibit greater amygdala
activation when processing negative, rather than positive, stimuli (Cunningham, Johnson, Gatenby, Gore, & Banaji,
2003). Although other brain areas are involved in social cognitive processes like implicit bias, the amygdala has been
extensively studied because it is so important to evaluation and preference development (Banaji & Heiphetz, 2010).

ERP. Event-related brain potentials (ERPs) are measurable electrical signals emitted by brain activity (i.e., neural firing)
and provide information on the strength and valence of a person’s response to a stimulus. Because this technique
measures real-time changes (within milliseconds) in neural activity, researchers can correlate individual ERP data with
specific temporal events (e.g., changes in brain activity from a baseline measurement after exposure to a photo of a
Black man). Several specific components of ERPs (e.g., larger late-positive potentials or LPPs; Ito, Thompson, &
Cacioppo, 2004) provide information about an individual’s responses to others that are related to implicit bias (for
more information, see Ito & Cacioppo, 2007, pp. 134-138).

4. DOES IMPLICIT BIAS MATTER MUCH IN THE REAL WORLD? ‘

A recent meta-analysis of 122 research reports found that one implicit measure (the IAT) effectively predicted bias in a
range of relevant social behaviors, social judgments, and even physiological responses (r = .274; Greenwald, Poehlman,
Uhlmann, & Banaji, 2009). Implicit bias can influence a number of professional judgments and actions in the “real
world” (see Jost, Rudman, Blair, Carney, Dasgupta, Glaser & Hardin, 2009) that may have legal ramifications.

Some particularly relevant examples are:

Police Officers: The Decision to Shoot

Police officers face high-pressure, high-risk decisions in the line of fire. One seminal research report reveals that these
rapid decisions are not immune to the effects of implicit biases. Specifically, college participants in this study played a
computer game in which they needed to shoot dangerous armed characters as quickly as possible (by pressing a
“shoot” button), but decide not to shoot unarmed characters (by pressing a “don’t shoot” button). Some of the
characters held a gun, like a revolver or pistol, and some of the characters held innocuous objects, like a wallet or cell
phone. In addition, half of the characters were White, and half were Black. Study participants more quickly chose to
shoot armed Black characters than armed White characters and more quickly chose not to shoot unarmed White
characters than unarmed Black characters. They also committed more “false alarm” errors, electing to shoot unarmed
Black characters more than unarmed White characters and electing not to shoot armed White characters more than
armed Black characters (Correll, Park, Judd, & Wittenbrink, 2002). This research was inspired by the 1999 New York
City shooting of Guinean immigrant Amadou Diallo: Police officers fired 41 rounds and killed Diallo as he pulled out a
wallet. Other studies produced similar results with police officers and community members, and also showed that
training and practice can help to reduce this bias (e.g., Correll, Park, Judd, Wittenbrink, Sadler, & Keesee, 2007; Plant
& Peruche, 2005; Plant, Peruche, & Butz, 2005).

Physicians: Treatment Decisions

Physicians routinely make crucial decisions about medical care for patients whose lives hang in the balance. In the face
of such high stakes, it may be surprising to think that automatic associations can unknowingly bias professional
decision-making. One study showed that the implicit racial biases of ER physicians predicted fewer thrombolysis
treatment recommendations when the patient was described as Black as opposed to White (Green, Carney, Pallin,
Ngo, Raymond, lezzoni, & Banaji, 2007). The implicit racial biases of White physicians also seem to play a role in
predicting how positively or negatively Black patients respond to the medical interaction (Penner, Dovidio, West,
Gaertner, Albrecht, Daily, & Markova, 2010), which might lead to a greater incidence of malpractice lawsuits (cf.
Stelfox, Gandhi, Orav, & Gustafson, 2005).

Managers: Hiring Decisions
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When screening a pool of job candidates, hiring managers must review hundreds if not thousands of resumes of
qualified applicants. Studies show that interview and selection decisions reflect bias against minorities (e.g., Dovidio &
Gaertner, 2000; Bertrand & Mullainathan, 2004; Ziegert & Hanges, 2005). In one such study, hiring managers were
three times less likely to call highly qualified Arab job candidates in for an interview compared to equally qualified
candidates of the racial majority. Interestingly, the implicit racial bias scores of hiring managers predicted their
likelihood of offering callbacks to the Arab job applicants (Rooth, 2010).

Judges and Jurors: Capital Punishment and Sentencing

If implicit biases can affect both the intuitive, split-second decisions of police officers and sway the more deliberate
decisions of physicians and hiring managers, it stands to reason that judges and jurors may exhibit similar tendencies.
Indeed, one archival study of 600 death-eligible cases in Philadelphia appears to support this possibility. Researchers
identified all cases (n=44) in which a Black male defendant was convicted of murdering a White victim and presented a
photograph of each defendant to participants, who in turn rated each defendant on how “stereotypically Black” he
appeared to be. Stereotypicality of appearance predicted death penalty sentencing outcomes: 57.5% of those judged as
more stereotypically Black were sentenced to death, compared to 24.4% of those who were perceived as less
stereotypically Black (Eberhardt, Davies, Purdie-Vaughns, & Johnson, 2006). Eberhardt and colleagues explain this
effect in the context of other empirical research (Eberhardt, Goff, Purdie, & Davies, 2004) that demonstrates a
tendency to implicitly associate Black Americans with crime. Other studies further illustrate racial biases in the context
of detain-release decisions, verdicts, and sentencing (e.g., Gazal-Ayal & Sulitzeanu-Kenan, 2010; Sommers & Ellsworth,
2001).

Voters and Other Decision-Makers

Other research also shows that implicit racial biases can predict voting intentions and behavior. In one study of 1,057
registered voters, pro-White implicit bias scores predicted reported intent to vote for McCain over Obama a week
before the 2008 U.S. Presidential election (Greenwald, Smith, Sriram, Bar-Anan, & Nosek, 2009). Another study found
that, after controlling for explicit prejudice, voters who were more implicitly prejudiced against Blacks were less likely
to vote for Obama and more likely to abstain from the vote or vote for third party candidates (Payne, Krosnick, Pasek,
Lelkes, Akhtar, & Tompson, 2010). Implicit biases may, in particular, help “tip the scales” for undecided decision-
makers (e.g., Galdi, Arcuri, & Gawronski, 2008).

5. WHAT ARE THE KEY CRITICISMS OF IMPLICIT BIAS RESEARCH? ‘

The mounting research evidence on the phenomenon of implicit bias may lead to two disconcerting conclusions: (1)
People know less about their own mental processes than common sense would suggest, and (2) overt racism may be
diminishing, but subtler forms of racism persist. As is often the case with provocative science, this program of research
has its proponents and its skeptics. Scholarly debate revolves primarily around the definition and appropriate
measurement of implicit bias, and some have questioned the existence of implicit bias as an attitudinal phenomenon.

Some individuals stridently resist the idea of implicit racial prejudice and are vocal about their opposition (e.g., Mitchell
& Tetlock, 2006; Wax & Tetlock, 2005). These individuals argue that they are “under no obligation to agree when a
segment of the psychological research community labels the vast majority of the American population unconsciously
prejudiced on the basis of millisecond reaction-time differentials on computerized tests. It is our view that the legal
community should require evidence that scores on these tests of unconscious prejudice map in replicable functional
forms onto tendencies to discriminate in realistic settings...” and that, because of this and because the IAT is informed
by a variety of factors that “cannot plausibly be labeled precursors to discrimination,” the IAT does not tap into “100%
pure prejudice” (Mitchell & Tetlock, 2009).

In response to these criticisms, the proponents of implicit bias argue that the large body of research over several

decades and hundreds of neuroscientific, cognitive, and social psychological studies has produced sufficient if not

overwhelming evidence to support the existence of the kinds of automatic negative associations referred to as “implicit
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bias” (for a review and one of many direct responses to the opposing allegations of Tetlock and colleagues, see Jost et
al., 2009). An exponentially increasing number of empirical studies demonstrate a relationship between measures of
implicit bias and real-world discriminatory behavior (see FAQ #4: Does Implicit Bias Matter Much in the Real World?,
above). Moreover, attitudes are flexible constructs — not rigid ones — and one’s expressed attitude at any given
moment is responsive to a variety of relevant and seemingly irrelevant factors. For example, one now-classic study
showed that people’s judgments of even their own life satisfaction could be influenced by incidental factors such as the
weather (i.e., sunny or cloudy) on the day they were surveyed (Schwarz & Clore, 1983). Similarly, the expression of
implicit bias is sensitive to a range of sometimes subtle moderating factors (e.g., see Blair, 2002).

A key component of the implicit bias controversy is the concern that the IAT, specifically, is problematic. Some believe
that proponents of the IAT overstate the consequentiality of their research findings (e.g., Blanton & Jaccard, 2008;
Blanton & Jaccard, 2006), and others argue that although evaluative priming measures may be construed as
“automatic evaluations,” what exactly the IAT technique measures is debatable (Fazio & Olson, 2003). Indeed, the IAT
and a popular evaluative priming implicit measure, the bona-fide pipeline, fail to show correspondence with one
another even though both are supported by empirical evidence demonstrating correspondence with actual behavior
(Olson & Fazio, 2003). These researchers and others (e.g., Karpinski & Hilton, 2001) argue that the IAT measures not
attitudes but extrapersonal associations acquired through the environment, whether those associations are personally
endorsed at an attitudinal level or not. In response to this assertion, Nosek (2007) argues that regardless of whether
these implicit processes are labeled as attitudes or as associations, the effect is still the same: These automatic
processes are capable of guiding our thoughts and actions in predictable — and biased — ways.

Opponents of the IAT have gone on to propose a number of alternative explanations to discount the IAT as a measure
of implicit bias, although variation in the interpretation of how the phenomenon is defined may be partly responsible
for this scholarly discord. Proponents of the IAT have thus far presented evidence discrediting several, but not all, of
these alternative explanations (e.g., Dasgupta, Greenwald, & Banaji, 2003; Nosek, Greenwald, & Banaji, 2005;
Greenwald, Nosek, & Banaji, 2003; see Dr. Anthony Greenwald’s IAT Page for a complete listing of relevant research).
These disparate views will likely be resolved as the science advances and new methods for the measurement of implicit
bias are developed.

6. WHAT CAN PEOPLE DO TO MITIGATE THE EFFECTS OF IMPLICIT BIAS ON JUDGMENT AND BEHAVIOR? ‘

Once people are made aware of their own implicit biases, they can begin to consider ways in which to address them.
Scientists have uncovered several promising implicit bias intervention strategies that may help individuals who strive to
be egalitarian:

- Consciously acknowledge group and individual differences (i.e., adopt a multiculturalism approach to
egalitarianism rather than a color-blindness strategy in which one tries to ignore these differences)

- Routinely check thought processes and decisions for possible bias (i.e., adopt a thoughtful, deliberative, and
self-aware process for inspecting how one’s decisions were made)

- ldentify sources of stress and reduce them in the decision-making environment

- ldentify sources of ambiguity and impose greater structure in the decision-making context

- Institute feedback mechanisms

- Increase exposure to stereotyped group members (e.g., seek out greater contact with the stigmatized group in
a positive context)

For more detailed information on promising intervention strategies, see Appendix G in Casey et al. (2012).

7. CAN PEOPLE ELIMINATE OR CHANGE AN IMPLICIT BIAS? ‘

There is a difference between reducing the influence of implicit bias on decisions (see FAQ #6: What can people do to
mitigate the effects of implicit bias on judgment and behavior?) and reducing implicit bias itself. Although implicit bias
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is malleable, many “debiasing” strategies seem to only temporarily reduce or shift it. Longer-term change might be
possible only through substantial and persistent effort (for a discussion about the conditional limitations of some
existing strategies for reducing implicit bias, see Joy-Gaba & Nosek, 2010).

If applied long-term, people may be able to reduce or eliminate implicit bias by modifying their underlying implicit
attitudes. Generally, increased contact with or exposure to a stigmatized social group in a positive context may reduce
prejudice toward that group over time (e.g., Binder, Zagefka, Brown, Funke, Kessler, Mummendey et al., 2009) and
may even reduce prejudice toward other out-groups in general (Tausch, Hewstone, Kenworthy, Psaltis, Schmid, Popan
et al., 2010). Reductions in implicit bias, specifically, have occurred as a result of longer-term exposure to minorities in
socially valued roles (Dasgupta & Rivera, 2008; Dasgupta & Asgari, 2004), in the context of diversity education
(Rudman, Ashmore, & Gary, 2001), and even as a result of simply imagining (rather than actually encountering)
counter-stereotypes (Blair, Ma, & Lenton, 2001). In addition, some research indicates that people who have
developed chronic egalitarian goals may be able to beat implicit bias at its own game by automatically inhibiting
implicit stereotypes (e.g., Moskowitz & Li, 2011; Moskowitz, Salomon, & Taylor, 2000).

IMPLICIT BIAS: FREQUENTLY ASKED QUESTIONS
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Strongly | Agree Some- | Disagree | Strongly
Agree what Disagree
Agree
1. Overall, I am satisfied with this course.
2. The course content was relevant to my work.
3. The faculty was effective in delivering content.
4. | would recommend this course to my colleagues.
5. The course materials were helpful (if applicable).
6. The length of the course was: Jusrtigaﬁtout Too short Toolong

WHY DID YOU ATTEND THIS COURSE? (check all that apply)
[1 Subject matter is relevant to my job (1 Directed by supervisor

[1 Self development or career development [1 Continuing education is a job requirement
L] Other (specify)

1. What was the most beneficial or helpful part of this course?

2. What will you do differently as a result of this course?

3. Was there anything about the course that hindered your learning experience?

4. What are the greatest strengths of specific instructors and do you have any suggestions
for improvement?

Use additional sheets if needed. Thank you for taking the time to complete this evaluation!
Please send completed form to (415) 865-4335 (fax) or CJEREVALS@jud.ca.gov (e-mail)
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ADMINISTRATIVE OFFICE
OF THE COURTS

EDUCATION DIVISION/CENTER FOR
JUDICIAL EDUCATION AND RESEARCH

PERSONAL RECORD OF ATTENDANCE—EDUCATION HOURS EARNED
(Pursuant to California Rules of Court 10.451 — 10.491)

REMINDER: Keep this record of attendance for your records.
This is the only record of your attendance you will receive.

Provider: AOC Education Division/Center for Judicial Education
and Research (CJER)

Subject Matter/Title: Continuing the Dialogue: The Neuroscience and
Psychology of Decisionmaking: A New Way of Learning

Date and Time of Activity:

Length of Activity: 60 minutes

Number of Hours Achievable: 1

Complete either the participant section or the faculty section, whichever is applicable to you.

Name:

To be completed and retained by participants for their own record of participation:

Number of hours you are
claiming for participation:

For judicial officers only:

Number of hours applied to [ ] This program contains content on domestic violence
Qualifying Ethics Elective and contributes to meeting the provisions of California
Credit, if applicable Rules of Court, rule 10.464(a). (check if applicable)

Legal Ethics:
Elimination of Bias:

Prevention, detection, and treatment of
substance abuse or mental illness that
impairs professional competence:

Number of MCLE hours*,
if applicable

* Videos that qualify for MCLE credit are considered self-study unless the provider has you sign-in at the time of the activity and issues a
certificate of attendance. The sign-in sheet must be returned to the AOC by your local court.

To be completed and retained by faculty for their own record of faculty service

Calculate the number of hours of faculty credit for this course:
Duration of a New Course (in hours): X 3 = Hours of Faculty Credit**
Duration of a Repeated Course (in hours): X 2 = Hours of Faculty Credit**

Total Faculty Credit Earned: **

** No more than half of the required or expected hours of continuing education outlined in California Rules 10.451 —
10.491 may be earned through faculty service.
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Minnesota Program Resources
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MN Implicit Bias Pilot Training Project:

“Exploring the Impact of Implicit Bias on Fairness in the Courts”

Session Agenda

Lot ContentAreat oo

LU0 UFacilitater

A Time

Welcome and Session Overview

& Participant Introductions

Judge Tanya Bransford,

Connie Gackstetter

12:15-12:35 PM

.

Pairs Dialogue about the IAT Experience

Connie Gackstetter

12:35-12:45 PM

. Documentary: “The Neuroscience and Psychology of | Judge Tanya Bransford 12:45-1:40 PM
Decision-Making: A New Way of Learning”

V. Small Group Discussion about fearning from the Judge Tanya Bransford, 1:40-2:10 PM
Documentary and identification of significant themes | Connie Gackstetter

V.  Stroop Test illustration Connie Gackstetter 2:10-2:20 PM

Vi,  Methods for “managing” Implicit Bias Judge Tanya Bransford 2:20-2:30 PM

Vil.  Small Group Discussion about professional and Connie Gackstetter 2:30-2:55 PM
personal methods for managing Implicit Bias

Vil Summary and Final Comments Judge Tanya Bransford 2:55 - 3:00 PM

Thank you to the MN ludicial Racial Fairness Training Sub-Committee, the Education & Organization
Development Division and the National Center for State Courts for making this training possible and to the
MN Judicial Branch Racial Fairness Committee for sponsoring this event!

Continuing Education Credits:
3.0 Elimination of Bias continuing education credits have been applied for from the Board of Continuing
Legal Education and 3.0 continuing education credits have been approved for Continuing Judicial

Education(CIE) credits and for MJB Continuing Managerial Education (CME) credits.

Questions/ Comments?
If you have any additional comments or questions about this session, please contact Connie Gackstetter.
MJB Education & Organization Development Division Manager at 651-215-0047 or
connie.gackstetter@courts.state.mn.us
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Race & Ethnic Fairness in the Courts

HELPING COURTS ADDRESS IMPLICIT BIAS:
PHASE II OF A NATIONAL CAMPAIGN TO ENSURE THE RACIAL AND ETHNIC
FAIRNESS OF AMERICA’S STATE COURTS

PROJECT DESCRIPTION

PURPOSE

Phase II builds on the first phase of the campaign to mobilize the expertise, experience,
and commitment of state court judges and officers across the country to address both the
perception and reality of racial and ethnic fairness. The first phase resulted in a national
compilation of promising programs to achieve racial and ethnic fairness in five key areas:

= diverse and representative state judicial workforces;

* fair and unbiased behaviors on the part of judges, court staff, attorneys, and others
subject to court authority in the courthouse;

* comprehensive, system-wide improvements to reduce racial and ethnic disparities
in criminal, domestic violence, juvenile, and abuse and neglect cases;

* the availability of timely and high-quality services to improve access to the courts
for limited-English-proficient persons; and

= diverse and representative juries.
The programs are available on the Campaign’s Web site at hitp://www.ncsconline.org/ref/.

Phase II is developing national resources and providing technical assistance on implicit
bias, an issue relevant to each of the five key areas and central to “fair and unbiased
behaviors in the courthouse. Research indicates that all individuals develop implicit
attitudes and stereotypes as a result of their experiences with the world. Because implicit
biases are unconscious, they can affect behaviors and attitudes in ways, both positive and
negative, unknown to the individual. Thus strategies to ensure fairness, such as education
and training on diversity and cultural competency issues, should address implicit biases as
well as explicit behaviors and attitudes.

STRATEGY

During Phase 11, the project is working with three states—California, Minnesota, and
North Dakota—to incorporate information about implicit bias into their judicial education
programs and assess the effects of including this information. A National Training Team
(NTT), consisting of six experts in diversity issues, judicial education, and project
evaluation, is assisting the states with incorporating the information in the most appropriate
way given each state’s needs and resources, and determining the best method for
evaluating the effects of providing the information.
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Following the delivery of the education programs in the pilot jurisdictions, the NTT and
project staff will summarize the lessons learned from each site and offer suggestions to
other jurisdictions interested in adding implicit bias components to their judicial education
curricula. In addition, limited assistance will be provided to all states through the
Campaign’s Web site, electronic newsletter, presentations to national organizations, and
facilitation of discussions with experts and/or representatives from the pilot jurisdictions.
Please visit the Campaign’s Web site (hitp://www.ncsconline.org/ref/} and click on the
implicit bias tab to obtain information on the project and available resources.

ORGANIZATION

The Campaign’s Steering Committee of representatives from the Conference of Chief
Justices, the Conference of State Court Administrators, the National Consortium on Racial
and Ethnic Fairness in the Courts, the National Association for Court Management, the
National Association of State Judicial Educators, and the National Association of Women
Judges continues to guide the work of the project. Because of the specialized nature of the
topic, the project also relies on the advice of two scholars in the implicit bias area as well
as the National Training Team of experts. The project team also relies on the primary
contacts designated by the chief justice of each state and U.S. Territory as a primary
vehicle for input and dissemination.

FUNDING

The Open Society Institute, the State Justice Institute, and the National Center for State
Courts fund the project.

CONTACTS

¢ Dr. Pamela Casey, National Center for State Courts, pcasey(@ngsc.org

o Hon. Roger K. Warren, President Emeritus, National Center for State Courts,
rwarren(@nesc.org
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&

Race & Elhnic Faimess in the Courls

“Exploring the Impact of Implicit Bias
in the Courts”

Iix A 3
4 DTG RRANGH ]

Our Charge

The mission of the Minnesota Judieial Branch: .
“To provide justice through a system that assures equal access for the fair an
timely resolution of cases and controversies.

Judicial Council Policy 10.02:” It is the ?olicy of the Minnesota Judicial Branch to
identify and eliminate barriers to racial, ethnic, and gender fairness within the
Judicial system, in support of the fundamental principle of fair and equitable
treatment under law. ©

The mission of the Racial Fairness Commitiee:

o "to identify and eliminate barriers to racial and cultural fairness in ail components
the Minnesota judicial system and create action plans to ensure public trust and
confidence in the courts.®

o the Racial Fairness Committee workplan supports providing ongoing education to

maximize racial and cultural awareness, education and skill to promote ecciusal aceess

to justice and specifically requires Cultural Competency Training for Judges and

Court Staff and members of the Racial Fairness Commiltee

1}

JINNESOFY
1CIAL BRANCH

5/24/2010
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Bias-the Real World Impact
e Influences:
o Family History Social, Private?
o Personal Experience Impact, Influence?
o Personal Values Engrained, Revisited
o Professional influences Standards, Informal Rules
o Cultural Influences Mine, Yours, OQurs
o Historical Influences Past, current, ubiquitous
¢ Biological?? The mind - body connection

(A

WNESOTY B
UDICEAL BRANCH

Session Objectives:

Test (IAT)
s Understand the research on implicit bias

« Explore the implications for decision making due to
implicit bias in the Courts

s Specify the most critical behaviors affecting fairness
that may be subject for dedicated action

s Identify personal and professional methods that can
reduce the impact of bias

S

» Experience & assess responses to the Implicit Attitude

hiy]

ESOTA E
MCIAL HRANCH

5/24/2010
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1.

2.

IN PAIRS, DISCUSS:

Your thoughts about the AT before you took it.

Observations about your physical actions as you were taking the

IAT.

Observations about your thoughts as you were taking the IAT.

Initial and later thoughts about the results of your IAT

assessment.

Questions you have about how the IAT works.

SO
TCLAL, BRANCH §

o Explicit bias:

s Implicit bias:
awareness

¢ Schemas:

thought

IRy T
sl

Key Definitions

A Conscious preference for (positive or
negative) for a social category

A preference (positive or negative) for a
social category that operates outside of our

Mental “maps” by which we process
information with little or no conscientious

Shawn Marsh, Ph.D., Sacial Psychologist; Director of
NCIFC Juvenile and Family Law Department

MINNESOTA
JUCLAL BiANeH |

5/24/2010
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Foundations of Implicit Bias:

The Basic Neurobiology of Emotions/Fear

» Cerebral Cortex

Sensory Thalamus

Amygdala

Dr. David Lisak, University of Massachusetts, Boston

Exploring bias and the Mind-Body connection

“The Neuroscience and Psychology of
Decision-Making: A New Way of Learning”

A documentary produced by the State Courts of California with support and
technical assistance from the National Center for State Courts

5/24/2010
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IN SMALL GROUPS, DISCUSS:

1. What research reported in the video strock you as the most
interesting?

2. What characteristics about the factors that make us susceptible to
implicit bias were most notable to you?

3.How does implicit bias occurs when we intend the opposite?

% Be prepared to report out on the themes you identified in your group®

N

SESOTA ;
HEEAL BILANCH 2

The boy, his Dad & the surgeon

INNESTTA
JEENCIAL BRANCIE 22

5/24/2010
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Automatic Processing;
Say the Word
ay the Wo
YELLOW BLUE ORANGE
BLACK RED GREEN
PURPLE YELLOW RED
ORANGE GREEN BLACK
BLUE RED PURPLE
GREEN BLUE ORANGE
Automatic Processing:
Say the Col
6

D-1C
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Automatic Processing and Interference:

Say the Color of the Word

LUE ORANGE
. RED GREEN

Automatic Processing and Interference:

o We are flooded with information, and process much of it
automatically

s Automatic processing is necessary for us to function

o Automatic processing can be very helpful
o Sauves cognifive resources
o Fight or flight / primitive brain

» Automatic processing can be very unhelpful
o We may ay a price for efficiency (interference)
o Results are not always accurate

£ MINNESOTA i
JUDNCLAL BRANCIT

D-11
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Emerging Strategies for Reducing Bias:

Awareness & Education: Create opportunities for learning and discussion.

Environment/ Exposure: dssess environmental stimuli; reduce
stereotypical cues and increase exposure to counter-stereotypical-cues

Cognitive Load; Reduce time constraints for acting on issues that are:
- At high risk for bias / - More complex / - are Irreversible decisions

High Effort Processing: Minimize inclination to rely on intuition and past
experience (“heuristics” -mental rules of thumb or “gut” instincts) when motivation
and high effort is needed in the work at hand.

Mindfulness: Maintain awareness of decision-making processes

Structure Management: create group review, checklists, established
processes to “structure” out the opportunity for biased actions.

Organizational Review: Assess processes, roles and organizational rules to
assess systernic fairness

B

XIX
LDICEAL BRANUCH

IN SMALL GROUPS, DISCUSS:

1. If we are not able to “solve” implicit bias, what can we personally
do to manage it?

2. Professionally, what technigues can we use to manage implicit
bias?

Record the personal and professional actions your group
identified on the action planning worksheets

your group®
o T MINNESOT

E3
s JUIMGEAL BRANCH :

5/24/2010
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Race & Ethnic Faimess in the Crts
“Exploring the Impact of Implicit Bias
in the Courts” - Summary
A
AL B RANGEH
9
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Race & Ethnic Faimess in the Courts

“Exploring the Impact of Implicit Bias
in the Courts”

Participant Worksheet

I. Your Experience with the Implicit Attitude Test:
IN PAIRS, Discuss:
1. Your thoughts about the IAT before you took it.

2. Observations about your physical actions as you were taking the IAT.

3. Observations about your thoughts as you were taking the IAT.

4. Initial and later thoughts about the results of your IAT assessment.

5. Questions you have about how the IAT works.

II. Your Observations from the Documentary- Part 1
IN small groups, Discuss:

1. What research reported in the video struck you as the most interesting?

2. What characteristics about the factors that make us susceptible to implicit bias were
most notable to you?

3. How does implicit bias occurs when we intend the opposite?

* Be prepared to report out on the themes you identified in your group™

D-14
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b |

Race & Ethnic Fa:éss in le Courts
“Exploring the Impact of Implicit Bias
in the Courts”

ITI. Your Observations from the Documentary — Part 11
IN small groups, Discuss:

1. If we are not able to “solve” implicit bias, what can we personally do to manage it?

2. Professionally, what techniques can we use to manage implicit bias?

4. Other comments about what can be done?

* Be prepared 1o report out on actions you identified in your group®

D-15
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s

onsider for a moment the number of people and

decisions involved in even the most common situa-

tions within our justice system. Take an adolescent

who is accused of shoplifting. The store security
officer first decides whether or not the youth actually shoplifted
merchandise, then the store owner decides whether or not the act
warrants involving the police. Law enforcement, if called, then de-
cides whether or not to charge or even arrest the youth. Depending
on that decision, detention or probation staff may become
involved and make decisions around detainment or diversion.
Decisions continue to accumulate as the youth moves through the
system—up to and including decisions made by juvenile and family
court judges.

Decision points exist from the moment of initial contact with
the justice system until case resolution, and each decision point is
an opportunity for dozens (if not many dozens) of people to make
a choice that can have a profound effect on the life of the juvenile
and his or her family. Given the impact of these decisions on
children, youth, families, victims, and communities, it is in our best
interest to understand factors that shape our thinking—particularly
those that can lead to unintentional, but real, disparate treatment in
cases before juvenile and family courts.

Social psychologists are fundamentally interested in understand-
ing how people think, feel, and behave in the presence of others.
Accordingly, social psychological research tends to focus on
groups of two or more people (e.g., juries or gangs) and how people
respond to social information (e.g., perceived norms and power).
Many social psychologists have joined the “cognitive revolution,”

By Shawn C. Marsh,

born in part from advances in neuroscience, which has refocused
the science of psychology on developing a fuller understanding of
how our brains process information and influence behavior. For
social psychologists, this shift means exploring social cognition—
or how we actually perceive and process information about others
and our interactions with others. One area of research in social
cognition that has gained substantial attention from social and
cognitive psychologists alike is implicit bias. This phenomenon
also has gained pop-culture recognition after being explored in
Malcolm Gladwell’s best-selling book Blink. Before providing an
overview of implicit bias, however, it is important to set a founda-
tion for the discussion.

THE PROS AND CONS OF AUTOPILOT

We process a lot of information in a typical day, and not just the
steady stream of phone calls, e-mails, and paperwork most of us
face. For example, in one fashion or another, you are at this moment
receiving information about the temperature of the room, the
boldness of the typeset in this article, the hum of lights or nearby
appliances, the feeling of being hungry or full, to name just a few
possible sensory inputs. We are literally bombarded by stimulus and
information. Imagine for a moment if you had to attend to and
accurately process all of this data. Most would agree this would be
a daunting or even impossible task. In fact, if we did have to attend
to and fully process all of the stimulus and information we face, we
likely could not function or at least not function well.

Fortunately for us, we have a (relatively) sophisticated brain. As
human beings, we possess the ability to deal efficiently with the
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North Dakota Program Resources
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National Center for State Courts Race & Ethnic Fairness in the Courts

Implicit Bias

A Primer for Courts

Jerry Kang

Prepared for the National Campaign to Ensure the Racial and
Ethnic Fairness of America’s State Courts

August 2009

E-2
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1:00 p.m. - 1:10 p.m.:

1:10 p.m. - 1:50 p.m.:

1:50 p.m. - 2:00 p.m.:
2:00 p.m. - 3:00 p.m.:
3:00 p.m. - 3:10 p.m.:
3:10 p.m. - 4:00 p.m.:
4:00 p.m. — 4:10 p.m.:

4:10 p.m. — 4:55 p.m.:

4:55 p.m. -5:00 p.m.:

Materials:

The Lens of Implicit Bias [art
Is Your Baby Racist? [article]

[Pictures of various groups fo

Training Agenda for Implicit Bias
North Dakota

November 23, 2009

Introductions and overview of training

Video clips from “Race: The Power of an Illusion” and discussion
questions

Break

Social cognition and decision-making

Break

Small group breakout # 1 [debrief and stereotype exercise]
Break

Small group breakout # 2 [strategies to reduce implicit bias and
personal planning (self-efficacy priming/goal setting exercise)]

Closing and evaluations

icle]

r stereotype exercise]
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Goals of this Presentation

Social Cognition and Decision-Making 1 Normalize the association between information
processing and how we relate to others.

Examine implicit bias and the “condition” of being

Shawn C. Marsh, Ph.D. ooo human.
0000 . .
Director 0000 1 Challenge the notion of “color blind”.
Juvenile and Family Law Department o000 .
National Council of Juvenile and Family Court Judges [ X ] 1 Context is race (DMC/MOR), but could extend to many
North Dakota L4 other characteristics or groups.
November 2009

Nothing presented today, however, is an excuse.

NCSC AEFN

NATIONAL COUNCIL OF
JUVENILE AND FAMILY COURT JUDGES Race & Ethnic Faimess in the Courts

But First... Pick A Card s Focus On Your Card s
: Names? :

Your Card Is Gone
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Bias and Decision-Making

1 Complexand nuanced.
1 Intertwined with many other social cognitive
processes.
1 Attitudes
1 Heuristics
1 Schemas
1 Stereotypes

1 So... let’s start with some basic definitions...

Repeat After Me... s
Croak
Poke
Joke
Soak
Broke
?2??
Terminology :
1 Social cognition: how people process social
information
1 Racism: prejudice and/or discrimination based
onrace
1 Prejudice (affective)
1 Discrimination (behavioral)
1 Stereotype (cognitive)

Implicit (unaware)

1 Processes affectionately known as...
1 “mind bugs” or “brain bugs”

1 Also known as...
1 “head hiccups”

“cranium critters”

“mind moles”

“noggin gnomes”

“chrome dome noggin gnomes”

“psyche mice”

“gourd goblins”

1 Example: Basketball Game

Terminology :

1 In group (us) versus out group (them)

1 Minimal group paradigm — it doesn’t take much

1 Bias is a preference (+ or -) for a group based
on attitudes, heuristics, stereotypes, etc.

1 Heuristic: mental “rule of thumb”

1 Explicit (aware) versus implicit (unaware)

Information Processing

1 Weare bombarded with information and stimulus
every minute of our existence.

Processing all of this “stuff” would simply overwhelm
us.

Our brain has to quickly sort through and categorize
information and stimulus for us to function.

And that (automatic processing) can be very
useful...
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..for example...!

11/23/2011

T,
i

“hibbary. . fouhpoc el 16 e mocdtinen, canec] I zitant
11202601100 | D20 WAECHNEM Xk | fiwee

...and another (more routine) example...

1 Please read the following...

1 ladda a qwer zcada eqai adfjk, fdaklad geegmoxn
pwig te nveh majdury. U dogn fo usni rep soz cocley.
Zorg noyb goo?

1 Now, read this...

1 I cnnoat blveiee | aulaclty uesdnatnrd waht | am
rdanieg. Aoccdrnig to rscheearch at Cmabrigde
Uinervtisy, it deosn't mttaer inwaht oredr the Itteers in
awrod are, the olny iﬁrmoatnt tihng is taht the frist and
Isat Itteer be in the rghit pclae. The rset can be a taotl
mses and you can sitll raed it wouthit a porbelm. Tihs
is bcuseae the huamn mnid deos not raed ervey lteter
by istlef, but the wrod as a wlohe.

Automatic Processing and Interference:

Read the Word

BLUE BLACK GREEN
YELLOW RED BLUE
RED BLACK GREEN

o
o
o
o
L3
o

Automatic Processing and Interference:

Say the Color of the Word

BLACK BLACK GREEN
YELLOW BLUE RED
RED SHARK! BLUE

Recap

1 We are flooded with information, and process much of
it automatically

Automatic processing is necessary for us to function
Automatic processing can be very helpful

1 Saves cognitive resources

1 Fightor flight / primitive brain

Automatic processing can be very unhelpful

1 On some tasks we pay a price for efficiency (interference)
1 Is not always accurate
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The Lunch Date Stereotypes

1 The process of developing categories of information
begins at birth.

1 Aswe mature, categories develop around observables.

1 Color

1 Gender

1 Age

1 Bodytype

Categories also begin to include those that are socially

constructed.

1 Professor

1 Truckdriver

1 Nurse

1 Basketball player

Stereotypes Think of Stereotypes :

1 Over time, we learn to associate certain characteristics
with certain categories of information.

1 We acquire characteristics of categories from many
sources (e.g., parents).

The characteristics attached to a given category are a
stereotype.

Stereotypes can be positive or negative as well as
generally accurate or inaccurate.

They are roughly diagnostic (“quick and dirty”)

Implicit Bias

1 In contrast to explicit bias, implicit bias
operates outside of awareness.

1 All of these things “flavor” our decisions.
1 Automatic processing
1 Stereotypes
1 Fundamental attribution error

1 Implicit bias is a preference for a group based
on implicit attitudes, stereotypes, etc.

E-8
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How Do We Know It Exists? : Implications :

1 Implicit Association Test (IAT)

eseooe

eceoe

eocee
(L]

esecoe
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eocee
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Can It Be Controlled? Thinking about Thinking

1 First, we need to think about thinking some 1 Low effort processing

more... Quick and peripheral
1 Also known as “meta-cognition” Relies on heuristics

. Low accuracy in many circumstances

More likely when we are under high cognitive load
or stress
W eaknesses related to ordinary personology (our
understanding of how the world works)

3

PAF N
E ol e

o [

[ X1X] [ X1X)
0000 0000
00 00
. 3 . . -4
Low Effort Processing : Low Effort Processing (continued) | ¢
1 Example: coin flips (probability) 1 Example: bank teller (representativeness)
1 Nine fair coin flips come up heads — what are the chances the 1 Angie is 30 years old. In college, she majored in

next flip is going to be heads as well?

accounting. She also was very concerned with issues
of social justice and discrimination. Is Angie more
likely to be:

a bank teller, or
bank teller and active in the feminist movement?

1 Heuristic / logic errors can contribute to biased
decisions...
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Thinking about Thinking

1 High effort processing
Deliberate and central
Considers “rules” carefully

More likely under low cognitive load and low
stress

Accuracy tends to be better

Accuracy can be further enhanced through
training (e.g., regarding probability)

Can help suppress acting on “generalized”
information (e.g., stereotypes)

oo
o000
0000
C ess
Thinking Errors: We Are Not Alone | ¢
E_ACFE"ANDW ITE.
SOMEDLDTVSHOWS% TVSJ:{ -
[@]
Lo ]
Logic: another thing that
penguins aren’t very good at.
oo
o000
0000
oo
o0
°

So...?

1 We can work to process information
differently and counteract some of the
influence of stereotypes and judgment
heuristics.

Requires...

1 Self awareness

1 Intrinsic and/or extrinsic motivation

1 An “active fight” each and every time

1 Let'slook at some specific strategies...

esecoe

eceoo

eocee
(L]

Strategies

1 Education
1 Reduce cognitive load and stress

1 Engage high effort processing

eseooe

eceoo

Ll
(L]

Strategies (continued)

1 Organizational review

Honest examination of workforce and power
structure.

Strive to set new and positive norms (tell me what
to do right alongside what is wrong).

Open communication.
Culture of holding each other accountable.

eseooe

eceoo

eocee
(L]
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Strategies (continued)

1 Exposure
1 Environment

1 Checklists

11/23/2011

Strategies (continued)

1 Mindfulness

1 Debiasing

1 Look to other fields

Summary: No Easy Answers

1 Stereotyping and implicit bias are normal
cognitive processes.

Everyone is susceptible to implicit social
cognition - understanding this provides a
common ground for dialogue.

1 Much of social cognition is an automatic process
- but not an excuse.

Education can reduce stereotypes, prejudice,
and discrimination. (Talk to your children!)

Summary: No Easy Answers | ::

1 Historical, sociological, and shame based
approaches to reducing MOR/DMC alone are
likely inadequate.

Considering the psychology of how we process
and act on information must be part of the
discussion regarding MOR/DMC.

Efforts must be made to provide the conditions
conducive to “controlling” implicit social cognitive
processes.

eseooe

eceoo

Ll
(L]

Final Exam

1 Aman and his teenaged son went fishing for
the day.

On the way home they had aterrible accident.

The father was killed and the son was
seriously injured.

When the son arrived in the emergency room,
the doctor looked down of the boy and said,
“Oh no! This is my son!”

1 How can this be?

eseooe

eceoo
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QUESTIONS?

Shawn C. Marsh, Ph.D.

Director

Juvenile and Family Law Department

National Council of Juvenile and
Family Court Judges

University of Nevada — Reno

PO Box 8970

Reno, NV 89507

(775) 784-8070

smarsh@ncjfcj.org
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onsider for a moment the number of people and

decisions involved in even the most common situa-

tions within our justice system. Take an adolescent

who is accused of shoplifting. The store security
officer first decides whether or not the youth actually shoplifted
merchandise, then the store owner decides whether or not the act
warrants involving the police. Law enforcement, if called, then de-
cides whether or not to charge or even arrest the youth. Depending
on that decision, detention or probation staff may become
involved and make decisions around detainment or diversion.
Decisions continue to accumulate as the youth moves through the
system—up to and including decisions made by juvenile and family
court judges.

Decision points exist from the moment of initial contact with
the justice system until case resolution, and each decision point is
an opportunity for dozens (if not many dozens) of people to make
a choice that can have a profound effect on the life of the juvenile
and his or her family. Given the impact of these decisions on
children, youth, families, victims, and communities, it is in our best
interest to understand factors that shape our thinking—particularly
those that can lead to unintentional, but real, disparate treatment in
cases before juvenile and family courts.

Social psychologists are fundamentally interested in understand-
ing how people think, feel, and behave in the presence of others.
Accordingly, social psychological research tends to focus on
groups of two or more people (e.g., juries or gangs) and how people
respond to social information (e.g., perceived norms and power).
Many social psychologists have joined the “cognitive revolution,”

By Shawn C. Marsh,

born in part from advances in neuroscience, which has refocused
the science of psychology on developing a fuller understanding of
how our brains process information and influence behavior. For
social psychologists, this shift means exploring social cognition—
or how we actually perceive and process information about others
and our interactions with others. One area of research in social
cognition that has gained substantial attention from social and
cognitive psychologists alike is implicit bias. This phenomenon
also has gained pop-culture recognition after being explored in
Malcolm Gladwell’s best-selling book Blink. Before providing an
overview of implicit bias, however, it is important to set a founda-
tion for the discussion.

THE PROS AND CONS OF AUTOPILOT

We process a lot of information in a typical day, and not just the
steady stream of phone calls, e-mails, and paperwork most of us
face. For example, in one fashion or another, you are at this moment
receiving information about the temperature of the room, the
boldness of the typeset in this article, the hum of lights or nearby
appliances, the feeling of being hungry or full, to name just a few
possible sensory inputs. We are literally bombarded by stimulus and
information. Imagine for a moment if you had to attend to and
accurately process all of this data. Most would agree this would be
a daunting or even impossible task. In fact, if we did have to attend
to and fully process all of the stimulus and information we face, we
likely could not function or at least not function well.

Fortunately for us, we have a (relatively) sophisticated brain. As
human beings, we possess the ability to deal efficiently with the
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This appendix includes the following tables based on pre- and post-assessment
guestionnaires completed for each state program on implicit bias:

California

e C-1: Participants’ Current Position

e (C-2: Participants’ Experience in Current Position

e (C-3: Participants’ Rating of Prior Knowledge of Subject

e (C-4: Post-Assessment Responses of Those Who Scored Correctly on Pre-Assessment
e (C-5: Post-Assessment Responses of Those Who Scored Incorrectly on Pre-Assessment

Minnesota

e M-1: Post-Assessment Responses of Those Who Scored Correctly on Pre-Assessment
e M-2: Post-Assessment Responses of Those Who Scored Incorrectly on Pre-Assessment

North Dakota

e ND-1: Participants’ Current Position

e ND-2: Participants’ Experience in Current Position

e ND-3: Participants’ Rating of Prior Knowledge of Subject

e ND-4: Participants’ Race/Ethnicity

e ND-5 Post-Assessment Responses of Those Who Scored Correctly on Pre-Assessment
e ND-6 Post-Assessment Responses of Those Who Scored Incorrectly on Pre-Assessment
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California Tables®

Table C-3: Participants’ Rating of Prior Knowledge of Subject

Table C-1: Participants’ Current Position

Position Number | Percentage
Judge/Justice 12 16.9
Manager/Supervisor 16 22.5
Attorney 10 14.1
Other judicial officer 5 7.0
Clerk 11 15.5
Analyst 4 5.6
Support staff 9 12.7
Other 4 5.6
Total 71 100.0

Table C-2: Participants’ Experience in Current Position

Length of Experience Number | Percentage
6 months or less 2 2.8
6 months to 1 year 2 2.8
1to 3 years 13 18.3
3to 5 years 8 11.3
5to 10 years 21 29.6
More than 10 years 25 35.2
Total 71 100.0

Length of Experience Number | Percentage
Minimal 46 65.7
Moderate 21 30.0
Extensive 3 4.3
Total 70 100.0

! california tables are based on the responses of 71 participants who answered at least one question (the same

qguestion) on both the pre- and post-program assessment questionnaires.
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Table C-4: Post-Assessment Responses
of Those Who Scored Correctly on Pre-Assessment’

Correct Post-Program
responses | Responses*
Prior to M ?
Program

Questionnaire Item (bolded answer is correct)

1. Implicit or unconscious bias: (a) Is produced by the
unconscious processing of stereotypes, (b) Is not influenced by
an individual’s belief that people should all be treated the
same, (c) Is difficult to alter, (d) All of the above

2. Which of the following techniques have been shown to limit

the influence of implicit or unconscious bias? (a) Judicial
intuition, (b) Morality plays, (c) Exposure to positive, counter-
stereotypical exemplars, (d) All of the above

3. The Implicit Association Test (IAT): (a) Measures reaction

time, (b) Pairs a value judgment (e.g., good or bad) with a
stimulus such as a photo of someone, (c) Is better suited for 26 62% | 39% | 0%
educational rather than diagnostic purposes, (d) All of the
above

4. What is the best evidence that implicit bias exists? (a)

Analysis of criminal justice statistics, (b) Scores on tests that
measure implicit bias (e.g., IAT) have been shown to correlate
with behavior, (c) Self-reports, (d) All of the above

5. Which of the following techniques have not been used to

measure implicit bias? (a) Implicit Association Test (IAT,) 27 100% | 0% | 0%
(b) Polygraph, (c) MRIs, (d) All of the above
* =correct response, Kl=incorrect response, ?=no response

47 85% | 13% | 2%

37 78% | 16% | 5%

22 96% | 5% | 0%

’ Of the eight items included on the California pre- and post-assessment questionnaires, one question was
eliminated from the analyses because it included two correct response options but did not allow respondents to
select both. The omitted question is “Which of the following thought processes is consciously activated? a. Implicit
bias, b. explicit bias, c. automatic processing, d. stereotypes, or e. none of the above.” Both b and d are correct
responses. Two other items did not have specific correct answers; rather they gauged opinions about the extent of
implicit bias. These items were analyzed separately. Thus Tables C-4 and C-5 include five questions.
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Table C-5: Post-Assessment Responses
of Those Who Scored Incorrectly on Pre-Assessment®

Incorrect Post-Program
Responses | Responses®

uestionnaire Item (bolded answer is correct .
Q ( ) Prior to M ?

Program

1. Implicit or unconscious bias: (a) Is produced by the
unconscious processing of stereotypes, (b) Is not influenced
by an individual’s belief that people should all be treated the
same, (c) Is difficult to alter, (d) All of the above

23 52% | 48% | 0%

2. Which of the following techniques have been shown to limit
the influence of implicit or unconscious bias? (a) Judicial
intuition, (b) Morality plays, (c) Exposure to positive, counter-
stereotypical exemplars, (d) All of the above

30 47% | 47% | 7%

3. The Implicit Association Test (IAT): (a) Measures reaction
time, (b) Pairs a value judgment (e.g., good or bad) with a
stimulus such as a photo of someone, (c) Is better suited for 35 54% | 43% | 3%
educational rather than diagnostic purposes, (d) All of the
above

4. What is the best evidence that implicit bias exists? (a)
Analysis of criminal justice statistics, (b) Scores on tests that
measure implicit bias (e.g., IAT) have been shown to
correlate with behavior, (c) Self-reports, (d) All of the above

41 42% | 59% | 0%

5. Which of the following techniques have not been used to
measure implicit bias? (a) Implicit Association Test (IAT,) 32 91% | 9% | 0%
(b) Polygraph, (c) MRls, (d) All of the above

*V] =correct response, B=incorrect response, ?=no response

* See Footnote 2.
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Table M-1: Post-Assessment Responses
of Those Who Scored Correctly on Pre-Assessment’

Correct Post-Program
*
Questionnaire Item (bolded answer is correct) ;?::::es Responses
! 7 ?
Program
1. Implicit bias: (a) Is produced by the unconscious processing of
schemas and stereotypes, (b) Is not influenced by an individual’s 9 67% | 33% | 0%

belief that people should all be treated the same, (c) Is difficult to
alter, (d) All of the above
2. Which of the following thought processes are activated
automatically, without conscious awareness? (a) Implicit bias, 6 67% | 33% | 0%
(b) Explicit bias, (c) Profiling, (d) All of the above
3. Research has shown that unconscious or implicit bias: (a) Exists
in only a few jurisdictions in the US, (b) Does not occur in people
who are free of explicit bias, (c) Is related to behavior in some
situations, (d) All of the above
4. The Implicit Association Test (IAT): (a) Measures response time,
(b) Pairs a value judgment (e.g., good or bad) with a stimulus such
as a photo of someone, (c) Should not be used to diagnose a 8 50% | 50% | 0%
particular individual as being biased, (d) a and b, (e) All of the
above
5. Which of the following techniques have been shown to limit the
influence of implicit bias? (a) Check lists, (b) Paced, deliberative
decision-making, (c) Exposure to positive, counter-stereotypical
exemplars, (d) All of the above
6. What evidence do we have that implicit bias exists? (a) Analysis
of criminal justice statistics, (b) Scores on tests that measure
implicit bias (e.g., IAT) have been shown to correlate with behavior, 7 29% | 71% | 0%
(c) Magnetic Resonance Imaging (MRIs), (d) b and c, (e) All of the
above
7. Justice professionals can fail to recognize the influence of implicit
bias on their behavior because: (a) They are skilled at constructing
arguments that rationalize their behavior, (b) The large volume of
work they are required to do makes it difficult to be cognizant of
implicit bias, (c) They do not believe they are biased, (d) All of the
above
* =correct response, Kl=incorrect response, ?=no response

9 89% | 11% | 0%

13 85% | 15% | 0%

13 100% | 0% | 0%

* The Minnesota pre- and post-assessment results are based on the responses of 17 participants who completed at
least one question (the same question) on both the pre- and post-assessment questionnaires.

> One of the eight items included on the Minnesota pre- and post-assessment questionnaires, was eliminated from
the analyses because a typographical error resulted in a flawed question. The omitted question is “Methods to
consider when managing implicit bias are: a. exposure to stereotypical images, b. adherence to use of procedure
and checklists, c. reduce cognitive load in situations at high risk for bias, d. a and c.” Both b and c are correct, but
there was no response option for both b and c. Thus Tables M-1 and M-2 include seven questions.
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Table M-2: Post-Assessment Responses
of Those Who Scored Incorrectly on Pre-Assessment®

Incorrect
Responses
Prior to
Program

Questionnaire Item (bolded answer is correct)

Post-Program
Responses*®

M

1. Implicit bias: (a) Is produced by the unconscious processing
of schemas and stereotypes, (b) Is not influenced by an
individual’s belief that people should all be treated the same,
(c) Is difficult to alter, (d) All of the above

63% | 38%

0%

2. Which of the following thought processes are activated
automatically, without conscious awareness? (a) Implicit 11
bias, (b) Explicit bias, (c) Profiling, (d) All of the above

46% | 55%

0%

3. Research has shown that unconscious or implicit bias: (a)
Exists in only a few jurisdictions in the US, (b) Does not occur
in people who are free of explicit bias, (c) Is related to
behavior in some situations, (d) All of the above

38% | 63%

0%

4. The Implicit Association Test (IAT): (a) Measures response
time, (b) Pairs a value judgment (e.g., good or bad) with a
stimulus such as a photo of someone, (c) Should not be used 9
to diagnose a particular individual as being biased, (d) a and b,
(e) All of the above

11% | 89%

0%

5. Which of the following techniques have been shown to limit
the influence of implicit bias? (a) Check lists, (b) Paced,
deliberative decision-making, (c) Exposure to positive,
counter-stereotypical exemplars, (d) All of the above

50% | 50%

0%

6. What evidence do we have that implicit bias exists? (a)
Analysis of criminal justice statistics, (b) Scores on tests that
measure implicit bias (e.g., IAT) have been shown to correlate 10
with behavior, (c) Magnetic Resonance Imaging (MRIs), (d) b
and c, (e) All of the above

10% | 90%

0%

7. Justice professionals can fail to recognize the influence of
implicit bias on their behavior because: (a) They are skilled
at constructing arguments that rationalize their behavior, (b)
The large volume of work they are required to do makes it
difficult to be cognizant of implicit bias, (c) They do not
believe they are biased, (d) All of the above

25% | 75%

0%

* =correct response, Kl=incorrect response, ?=no response

® See Footnote 5.
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North Dakota Tables’

Table ND-1: Participants’ Current Position

Position Number | Percentage
Judge/Justice 31 91.2
Attorney 1 2.9
Other judicial officer 1 2.9
Court executive officer 1 2.9
Total 34 100.0

Table ND-2: Participants’ Experience in Current Position

Length of Experience Number | Percentage
6 months or less 1 2.9
6 months to 1 year 1 2.9
1to 3 years 0 0.0
3to 5 years 6 17.6
5to 10 years 4 11.8
More than 10 years 22 64.7
Total 34 100.0

Table ND-3: Participants’ Rating of Prior Knowledge of Subject

Length of Experience Number | Percentage
Minimal 15 44.1
Moderate 18 52.9
Extensive 1 2.9
Total 34 100.0

Table ND-4: Participants’ Race/Ethnicity

Length of Experience Number | Percentage
White 33 97.1
White and Native American 1 2.9
Total 34 100.0

’ North Dakota’s analyses are based on the responses of 35 participants who completed at least one question (the
same question) on both the pre- and post-assessment questionnaires.
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Table ND-5: Post-Assessment Responses
of Those Who Scored Correctly on Pre-Assessment®

Correct Post-Program
responses | Responses*
Prior to M ?
Program

Questionnaire Item (bolded answer is correct)

1. In general, do you think that it is possible for judges’
decisions and court staffs’ interactions with the public to be
unwittingly influenced by unconscious bias toward
particular racial/ethnic groups? (a) Yes, (b) No

2. Research has shown that unconscious or implicit bias: (a)
Exists in only a few jurisdictions in the US, (b) Does not occur
in people who are free of explicit bias, (c) Is related to
behavior in some situations, (d) All of the above

3. Implicit bias: (a) Is produced by the unconscious processing
of schemas and stereotypes, (b) Is not influenced by an
individual’s belief that people should all be treated the same,
(c) Is difficult to alter, (d) All of the above

4. Which of the following techniques have been shown to limit

the influence of implicit bias? (a) Judicial intuition, (b) Moral
maturity enhancement, (c) Exposure to positive, counter-
stereotypical exemplars, (d) All of the above

5. The Implicit Association Test (IAT): (a) Measures response

time, (b) Pairs a value judgment (e.g., good or bad) with a
stimulus such as a photo of someone, (c) Should not be used
to diagnose individual bias, (d) All of the above

6. What evidence do we have that implicit bias exists? (a)

Analysis of criminal justice statistics, (b) Scores on tests that
measure implicit bias (e.g., IAT) have been shown to
correlate with behavior, (c) Self-report, (d) All of the above

7. Which of the following techniques has not been used to

measure implicit bias? (a) Implicit Association Test (IAT), (b) 9 67% | 33% | 0%
Polygraph, (c) Paper and pencil tests, (d) MRls
*M =correct response, Kl=incorrect response, ?=no response

35 100% | 0% | 0%

24 92% | 8% | 0%

26 69% | 31% | 0%

8 88% | 13% | 0%

9 67% | 22% | 11%

5 40% | 40% | 20%

® The North Dakota pre- and post-program assessment questionnaires included eight questions. One question was
eliminated from the analyses because, in retrospect, it could have been confusing to respondents. The omitted
guestion is “Which of the following thought processes is consciously activated? a. Implicit bias, b. explicit bias, c.
automatic processing, d. stereotypes, e. schemas, or f. none of the above.” B is always consciously activated; d and
e can be consciously and unconsciously activated. Thus Tables ND-5 and ND-6 include seven questions.
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Table ND-6: Post-Assessment Responses
of Those Who Scored Incorrectly on Pre-Assessment’

Correct Post-Program
responses | Responses*
Prior to | ?
Program

Questionnaire Item (bolded answer is correct)

1. In general, do you think that it is possible for judges’
decisions and court staffs’ interactions with the public to be
unwittingly influenced by unconscious bias toward particular
racial/ethnic groups? (a) Yes, (b) No

2. Research has shown that unconscious or implicit bias: (a)
Exists in only a few jurisdictions in the US, (b) Does not occur
in people who are free of explicit bias, (c) Is related to
behavior in some situations, (d) All of the above

3. Implicit bias: (a) Is produced by the unconscious processing of
schemas and stereotypes, (b) Is not influenced by an
individual’s belief that people should all be treated the same,
(c) Is difficult to alter, (d) All of the above

4. Which of the following techniques have been shown to limit

the influence of implicit bias? (a) Judicial intuition, (b) Moral
maturity enhancement, (c) Exposure to positive, counter-
stereotypical exemplars, (d) All of the above

5. The Implicit Association Test (IAT): (a) Measures response

time, (b) Pairs a value judgment (e.g., good or bad) with a
stimulus such as a photo of someone, (c) Should not be used to
diagnose individual bias, (d) All of the above

6. What evidence do we have that implicit bias exists? (a)

Analysis of criminal justice statistics, (b) Scores on tests that
measure implicit bias (e.g., IAT) have been shown to correlate
with behavior, (c) Self-report, (d) All of the above

7. Which of the following techniques has not been used to

measure implicit bias? (a) Implicit Association Test (IAT), (b) 26 19% | 77% | 4%
Polygraph, (c) Paper and pencil tests, (d) MRIs
*V] =correct response, B=incorrect response, ?=no response

0 0% | 0% | 0%

10 60% | 40% | 0%

9 67% | 22% | 11%

27 26% | 67% | 7%

24 17% | 83% | 0%

30 3% | 97% | 0%

% See footnote 8.
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Suggestions for Evaluating Judicial Branch Educational Programs on Implicit Bias

As noted in the report, educators should work with the evaluator to construct a logic
model similar to the one used for the pilot programs and presented in Table H-1. This exercise
is beneficial to both parties because it requires them to commit their assumptions about the
program to paper, allowing them to identify and clarify different program expectations. The
process also fosters collaborative thinking about how program activities can be expected to
produce short-term outcomes and long-term impacts.

Table H-1. Template for Implicit Bias Program Development

Long-term Goal: To reduce the influence of implicit bias on the decision making and other behaviors of
judges and court staff

Objectives: As a result of participation in the implicit bias program, participants will be able to:
e Demonstrate a basic understanding of implicit bias
e Identify possible strategies to mitigate the influence of implicit bias on behavior
e Develop an individualized action plan to address implicit bias

Target Population: Judges and other court staff

Inputs/Resources > Processes/Activities l:'> Outputs [> Outcomes > Impact

e Program e Provide pre-program | ¢ Number of e Participants e Judges/court
Content work participants in express staff engage
e Delivery e Provide implicit bias program satisfaction with in activities to
methods/ information using e Number of the training address their
presentation specified curriculum completed e Participants implicit biases
strategies delivery strategies pre- and post- demonstrate e There are
e Onsite experts, (e.g., lecture, tests of increase in observable
trainers, interactions with implicit bias implicit bias changes in
facilitators subject matter knowledge knowledge judicial & staff
experts, small group e Participants decisions and
discussions) develop behaviors
e Administer a pre- individualized e Disparate
and post-test of action plan to case
implicit bias address the outcomes due
knowledge influence of to race and
e Administer follow-up implicit bias on ethnicity are
guestionnaire to their behaviors reduced
determine post-
program effects

Program evaluation focuses on three types of measures: process, outcome, and impact.
A discussion of each follows.
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Process Measures

Process measures examine the delivery process. They seek information from
participants regarding their satisfaction with the program content, specific delivery methods
(e.g., lecture, small group discussions, and exercises), faculty, and the applicability of the
program to their work. They also ask for feedback regarding what participants liked the most
about the program and areas in which the program could be improved. Information from these
types of questions guides revisions to the design and execution of future programs.

Outcome Measures

Outcome measures describe the immediate consequences of participating in a program.
The pilot programs focused on the first objective specified in Table H-1: demonstrate a basic
understanding of implicit bias. The outcome measures for this objective examined participants’
knowledge of implicit bias before and after the delivery of the program. Some suggestions for
developing pre and posttest measures are:

e Make sure that questions designed to assess learning align well with the information
presented in the program to avoid quizzing participants about facts not covered or covered
superficially. This is one of the reasons a logic model is so important; it helps ensure that
program developers, faculty, and evaluators are on the same page regarding what
information will be presented and emphasized to achieve specific program objectives.

e Develop a protocol that will enable the evaluator to match pretests and posttests from the
same participants while maintaining participants’ anonymity. Given the sensitive nature of
the subject matter, it is essential that participants know that their responses will be
anonymous. As an example, one pilot program distributed an evaluation package that
included both the pretest and the posttest with a page separating the two. The pretest and
the posttest in each packet had the same identification number. Once participants
completed the pretest, they reached a page that told them to stop and not answer any
more questions until the end of the program. Program planners collected the pretests
before the program began, collected the posttests after the program was completed, and
matched the identification numbers on both tests before coding and analyzing the
responses.

e Be careful in crafting forced-choice questions that are not too hard or too easy. The
experience from the pilot programs demonstrated that it was difficult to design questions
that were general (i.e., not too specific for an introductory program) and not too obvious
regarding the correct response. Table H-2 lists a set of questions the project team suggests
to measure gains in knowledge about implicit bias. Note that most of these questions are
designed to address the first objective in the logic model; question 2 also addresses the
second objective related to strategies to mitigate the influence of implicit bias. Educational
programs that emphasize the second and third objectives in the logic model will need
additional questions to measure outcomes for these objectives.
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Table H-2. Suggested Items for Measuring Implicit Bias Knowledge Gain

Questionnaire Item

Response Options (bolded answer is correct)

1. Implicit biases:

(a) are produced by the unconscious processing of
stereotypes

(b) can influence the behavior of a person who is
not overtly or consciously biased

c) are difficult to alter

d) All of the above

2. Which of the following techniques have been
shown to limit the influence of implicit biases?

b) Suppressing stereotypic thoughts
c) Exposure to positive, counter-stereotypical
exemplars
(d) All of the above

(
(
(a) Judicial intuition
(
(

3. The Implicit Association Test (IAT):

(a) measures reaction time

(b) pairs a value judgment (e.g., good or bad) with
a stimulus such as a photo of someone

(c) should not be used to diagnose an individual
as biased

(d) all of the above

4. What is the best evidence we currently have
that implicit biases exist?

(a) Analysis of criminal justice statistics

(b) Scores on tests that measure implicit biases
(e.g., IAT) have been shown to correlate with
behavior

(c) Self-reports

(d) All of the above

5. Justice professionals can fail to recognize the
influence of implicit bias on their behavior
because:

(a) they are skilled at constructing arguments that
rationalize their behavior

(b) of work-related pressures

(c) they are confident they can avoid racial
prejudice in decision making

(d) All of the above

e Along with forced-choice questions, consider including questions with responses along a
measurement scale that can be used to gauge shifts in participant beliefs about implicit

bias. For example:

In your opinion, how often do implicit biases influence judges’ decisions and
court staff interactions with the public? (a) Always, (b) Often, (c) Occasionally, (d)

Rarely, (e) Never

This type of question was helpful in demonstrating shifts in opinions as a result of the

program.
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Do not use the IAT as an outcome measure. Program planners contemplated administering
the IAT or a paper-and-pencil test of implicit bias (see, e.g., Vargas, Sekaquaptewa, & von
Hippel, 2007) to directly assess whether participants attitudes about race changed as a
result of the implicit bias program. They rejected this approach for two primary reasons.
First, the test-retest reliability of the IAT is useful for research in the aggregate, but is not
very reliable or diagnostic as an individual difference measure:

[1]t is clearly premature to consider IATs as tools for individual diagnosis in
selection settings or as a basis for decisions that have important personal
consequences. The modest re-test-reliability of IAT measures together with the
unanswered questions concerning the explanation of IAT effects make evident
that potential applications should be approached with care and scientific
responsibility. (Schnabel, Asendorpf, & Geeenwald, 2008, p. 524)

Even modest test-retest reliability has the potential to confound the type of pre- and
post-testing contemplated for the implicit bias programs. A valid and reliable diagnostic
instrument should be able to produce the same diagnosis when the same individual is
tested on more than one occasion (assuming that there has been no deliberate intervention
to change the diagnosis). However, an individual’s IAT result may change depending on the
situational context in which the test is taken (e.g., Castelli & Tomelleri, 2008). Moreover,
features of the test itself, such as the order in which a test-taker completes components of
an IAT test, can affect individual test results (e.g., Greenwald, McGhee, & Schwartz, 1998). If
evaluators cannot reliably expect an individual to produce the same IAT score upon re-
testing without an intervention, then they will be unable to rule out that a change in IAT
score following an intervention is the product of measurement “noise” rather than the
intervention itself.

Second, all three educational programs were brief, low-intensity interventions and were
not likely, on their own, to be sufficiently powerful to produce measurable changes in
implicit bias. As noted in the report, these programs served as the first step to combating
implicit bias—raising awareness that implicit bias exists. As Greenwald and Krieger (2006, p.
964) point out while discussing interventions that attempt to alter the level of implicit bias:

In studies using the Race IAT, these effects were typically modest, taking the
form of reduction, but not elimination, of implicit biases. Although the
necessary research has not yet been done, caution is warranted in speculating
that repeated interventions of the types demonstrated to be effective in these
experiments will have enduring effects on levels of implicit bias.

As a result, program planners should be careful in distinguishing interventions to reduce

implicit bias and interventions to reduce the influence of implicit bias (see Lesson Learned
#5 in the report).
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Impact Measures

Impact measures focus on the long-term consequences of the intervention. Although
this project did not investigate the long-term effects of the implicit bias programs (except for
one 3-month follow-up as described below), the logic model offers three potential impact
measures program planners can consider: (1) judges and court staff engage in activities to
address their implicit biases, (2) there are observable changes in judicial & staff decisions and
behaviors, and (3) disparate case outcomes due to race and ethnicity are reduced.

Surveys can assess the extent to which participants are undertaking efforts to personally
address and learn more about implicit bias. The project team recommends that an initial
follow-up survey be administered three to six months after the educational program to
determine participants’ opinions on the program after some time to reflect and to learn if they
took any actions as a result of the program information. Another survey should be administered
at least one year after participation in the educational program to properly assess long-term
impacts.

One indicator of success for an introductory program is if it motivated participants to
learn more about and take steps to mitigate the influence of implicit bias (Brookfield, 1986). To
measure this, one of the pilot programs issued a Web-based survey to participants 3 months
after the program session. The short questionnaire included the following questions:

e Given the information you learned about implicit bias, how important do you think it is
for judges in North Dakota to be aware of the potential influence of implicit bias on their
behavior? Scale: 1 (Very unimportant) to 7 (Very important)

e Since participating in the November program, have you made any efforts to increase
your knowledge about implicit bias, such as taking the IAT or doing additional reading
on the subject? If yes:

0 Have you taken any of the IATs?
0 Have you engaged in any other activities to increase your knowledge of
implicit bias?

e Have you personally made any efforts to reduce the potential influence of implicit bias
on your behavior? If yes:

e Please describe the specific efforts you have taken to reduce the potential
impact of implicit bias on your behavior.

e Do you have any suggestions for improving the training that you received on implicit
bias?

Program planners also tried another approach to determine whether program
participants were motivated to learn more about implicit bias after the program. This approach
investigated the number of visits by participants to secure Web sites to take the IAT. Data for
this approach was too sparse to interpret and thus the approach is not recommended for
future programs.
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Measurable changes in judicial decision-making and other behaviors of participating
judges (by, e.g., examining changes in sentencing decisions over time, particularly the impact on
disparate sentencing outcomes) would provide evidence of possible long-term impact from the
interventions, consistent with the goal of the project. Official statistics, direct observation of
judge and court staff behavior, and surveys or focus groups of defendants could provide the
data needed to make this assessment. Relying on official statistics alone is not recommended
since these are subject to the influence of any number of factors, of which a training program is
only one. A convincing evaluation of official statistics would be able to tease out the effect of
the program from these other “confounding” influences, which is virtually impossible to
accomplish without an experimental design. Further, any such evaluation would be necessarily
longitudinal in design, requiring time, patience, and resources.

Systematic observation of courtroom behavior over time, using a structured court
observation instrument, may be a more practical approach. Although such observations could
be made in any court, implicit bias may be more evident in high volume, speedy dockets such as
traffic court or arraignments—environments where judges maybe prone to take mental short-
cuts such as relying on stereotypes to make relatively complex judgments quickly.

Finally, courts should also consider surveying defendants over time to measure their
perceptions of fairness at the hands of the court. For example, some of the “fairness”
guestions from CourTools Measure 1, Access and Fairness (National Center for State Courts,
2005), could be used in such an investigation. Survey respondents are asked to indicate their
extent of agreement or disagreement with the following statements:

The way my case(s) was handled was fair.

The judge listened to my side of the story before he or she made a decision.

The judge had the information necessary to make good decisions about my case.
| was treated the same as everyone else.

PwwnNpeE

Such surveys of defendant perceptions of fairness at the hands of the court could be
administered periodically, and the results disaggregated by relevant defendant characteristics
(e.g., defendant race and/or gender). By measuring changes in defendant perceptions over
time, changes in courtroom behavior may be documented.
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